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SPECIAL VERDICT 


UNITED STATES DI8TRICT COURT 
FOR THE 

DISTRICT OF VERMOET 


Vermont Food Industries, Ine. 

T. 

Ralston Purina Company 


Civil Action 
File No. 6753 


SPECIAL VERDICT 


1* Is the defendant, Ralston Purina Company, 
liable to the plaintiff, Vermont Food 
Industries, Inc., for breach of Its 
Implied warranty of merchantability? 

(yes or no) 

2. Is the defendant, Ralston Purina Company, 
liable to the plaintiff, Vermont Food 
Industries. Inc., for breach of an implied 
warranty oi fitness tor a particular 
purpose? (yes or no) "> 

(If your answer to both questions 1 «pd 
2 Is "no", your verdict Is for the 
defendant and you need not proceed to 
question 3*) 




9 *- 


3. What damages did plaintiff sustain as 
a result of defendant's breach? 

(In computing the damages under 3 above 
do not take into account the amount of 
defendant's counter-claim.) 


s>7 
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JUDGMENT ON 
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. ctv nr tvai 
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i i • • 
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VERMONT POOD 


RALSTON PURINA COMPANY 
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, United State* Diet net Jud ge , 
the jury having duly rende r ed ItiAnSict, 


11 a Ordered and Adjudged AS folic 
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A 7 

PLAINTIFF'S ANSWERS TO DEFENDANT'S ADDITIONAL 
INTERROGATORIES, NOVEMBER 6, 1973, PARA. 3(e) 


UNITED STATES DISTRICT OOliPI 
FOR THF. 

DISTRICT OF VERMONT 


VERMONT FOOD INDUSTRIES, INC. 

vs 

RALSTON PURINA COMPANY 


CIVIL ACTION FILE NO. 6753 


ANSWERS TO ADDITIONAL INTERROGATORIES 


* * * 
(3) Sea* aa No. 2 above. 


* * * 


(a) 7 or 8 years. Chlckana Hava bean raised froa the elae 

th *F • d *F to the tiae they were houaad in laying houeea 
during thin period of tine. Various flocks of ehickens at various 
sges have bean purchased froa tins to tine. 




* 


* 



DEFENDANT'S ANSWERS TO PLAINTIFF'S ADDITIONAL 
INTERROGATORIES, PARAS. 1 AND 2, INCLUDING 
INFORMATION SUPPLIED BY LETTER OF JULY 25, 
1973, REFERRED TO THEREIN 


UNITED STATES DISTRICT COURT 

- fsi rat- 

DISTRICT Of VERMONT 


VERMONT FOOD INDUSTRIES, 

INCORPORATED 

vs CIVIL ACTION FILE NO. 6753 

RALSTON PURINA COMPANY 


DEFENDANT'S ANSWERS TO 
PLAINTIFF'S ADDITIONAL INTERROGATORIES 

1) Provide the naaea of any and all eustoaers of Ralston 
Purina*s St. Johnabury. plant, who have received chicken feed 
with a protein rating of 14, 14 or 18% during the period froa 
January 1, 1970, up to and including the present tiae. 

Inforaation supplied on July 25th directly to attorney• 
for the plaintiff under separate cover. 

2) state the names of any custoaers that the St. Johnsbury 
plant provides with chicken feed, which custoaers have flocks 
larger than 5,000 birds. 

Information supplied on July 25th directly to attorney 


for the plaintiff under separate cover 
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Defendant's Answers to Plaintiff's Additional 
Interrogatories $ Paras. 1 and 2, Including 
Information Supplied by Letter of July 25 t 
1973 , Referred to Therein 

7> if o-oo j 


Ju*7 25, 1973 


Mr* Richard £• Davis 
Asaoolates, Inc* 

P» 0* Box 666 
Burro, Vcrcont 05641 

Hot Vcrr.ont Food Industries 
Civil Action File Bo* 6753 

Dear Mr* Davis» 

Mr* Batt Dlvoll requested tedey, 7/25/73, that I forward directly 
to yen the answers to interrogatories rubbered one raid two under tho 
atovo file sunbor* 

Attached aro* 

(1) A Hat of poultry cur teasers who vara serviced 
with chows frea our St* Jchns>ury, Vt, plant 
froa January, 1970 to present* 

(2) A list of thooo autocars feeding 5CC0 birds or 
sore* 


Yours truly. 


Jake Reialnger 
Credit Manager 

gtd 

cci Mr* Katt Dlvoll 

95 Rockinghns Street 
Eellovs Falls, Vermont C5101 


7 



r 


A 


A 10 

Defendant's Answers to Plaintiff's Additional 
Interrogatories, Paras . 1 and 2, Including 
Information Supplied by Letter of July 26, 
1973, Referred to Therein 

Ralston Purina Coapaay 
St, Johnsbury Pleat 
Poultry Cuetoners 

January* 1970 - Prosant 


Arbor Acrea Paras* Inc.* Glastonbury* Ct« 

Roger Archaabault, Eolchartovn* Mass* 

Robert Ayers* Whitehall, I. X, 

Bar&youab, Fairfax* Vt, 

Darld Berta* Plainfield* Vt. 

Marshall Been, East Kingston* 8. B. 

John Brochu* Barduick* Vt* 

Mprris Burr* Bsapton* Ct. 

Cole Poultry* East Bsapton* Mass* # 

Wendell Corey* West Brattleboro* Vt, 

Cyrus Delia* Jtoxbuiy, Vt. 

Cecil Dickenson, Vernon* Vt, 

Dobens Poulti7 Pcs, Baabua* B, B, 

DecBarres Poultry Fan* Bev Zoodon* M, H, 
DcKalb-Warren* Berth Brookfield* Maas. 

Arthur Dsiangolevski* Socthwiek* Haas. 

Arthur & Vitella Edsdston* Londonderry* B, 8* 
Willies Haber* Island Flood* Vt, 

Fort Halifax Packing* Uaterrllls* Maine 
Ray Fouler* Rutland* Vt, 


Clayton Gay* Cberxyfleld* Xaino 


G. D. Poultry* Inc., Hiddleboro, Mesa, 





Defendant’s Answers to Plaintiff’s Additional 
Interrogatories, Paras. 1 and 2, Including 
Information Supplied by Letter of July 25, 
1973, Referred to Therein 

Gerald Greaves, Jr., Walden, Vt. 

Georgo Greenfield, Feeding Hills, Mass. 

Hoffnan Poultry, Brookfield, Ct. 

Hubbard Ferns, Walpole, H. H. 

Hubbard Fams, St. Johns bury, Vt. 

Hubbard Fame, Louden, II. B. 

C. H« Hardy & Son, Essex, Mass. 

Charles Henry, Henry's Poultry Fans, Cranston, R. I. 

Harco Fains, South Easton, Mass. 

Charles Zeefe, Walpole, H. H* 

Wilfred Lajole, Brunswick, Maine 
Haven Little, Runney, H. H. 

Leopold Loriche, Hardwick, Vt. 

John Hevooob, Perry, Maine • 

Parents Poultry Fains, Inc., Mansfield, Mass. 

Maxwell Jenson, Otis, Mass. 

Penobscot Poultry (Beysido Enterp.), Belfast, Maine 
Loo Power, Grafton, N. H. 

Rauson's Poultry Fam, Feeding Hills, ! -uss. 

Spofas, Inc., Norwich, Ct. 

Sonerrills Poultry Co., Inc., Cambridge, Moss. 

Sun Valley Pj&nch, Inc., Warren, Mass. 

Vernon Tourtellotte, Footer, R. I. 

Vemont Fbod Industries, Inc., Hardwick, Vt. 

Venaont Food Industries, Inc., Augusts, Maine 



Defendant's Answers to Plaintiff's Additional 
Interrogatories, Paras . 1 and 2, Including 
Information Supplied by Letter of July 25, 
1975, Referred to Therein 


Ward Poultry Faras, Inc*, Monroe, II* H. 
Wallace Poultry Fnras, Inc*) Branford, Ct• 
Ve Hope Poultry, Inc,, Feeding Hills, Kaos. 
Xexmath Wirtos, Lacesboro, Maas* 

Samuel Vestcott, Villi&iutovn, Hass. 

Wilcox Poultry Faros, Whi t man , Maas* 
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Defendant'8 Answers to Plaintiff's Additional 
Interrogatories, Paras. 1 and 2, Including 
Information Supplied by Letter of July 25, 
1973, Referred to Therein 

Ralston Purina Conccny 
St. Johnobujy Plant 

Cuatoaors vitL 5CCO Eirda or More 

January, 1970 - Proa ant 

Arbor Acres Farns, Inc., Glastonbury, Ct. 

Roger Archr.nba.ult, Balchortovn, Mas a. 

Reginald Earkyoutb, Fairfax, Vt. 

David Berta, Plainfield, Vt. 

Kara hall Bean, East Kingston, 5. H. 

John Erocfcu, Hardwick, Vt. 

Morris Burr, Haapioa, Ct. 

Cole Poultry, Sast Haspton, Maas. 

Wendell Covey, West Brattleboro, Vt. 

Cyrus Bella, Pnafcury, Vt. 

# 

Do'oena Poultry Pen, Bas haa . , X. 3. 

DeaBorres Poultry Fan, 3ow London, 3. 3. 

DoZalb->Varren, North. Brookfield, Mass. 

Arthur Dzlengalevald., Southviek, Maas. 
yillijo Fisher, Island Pend, Vt. 

Fort Halifax Packing Co., ’.Jatorvillo, Maine 

Clayton Cny» Cherryfleld, Maine 

G. D. Poultry Co., Inc., Middloboro, Hass. 

George Creoruiold, Feeding Sills, Maas. 

Hoffnan Poultry, Brookfield, Ct. 

Eubbard Fans, Walpole, H. 3. 

Hubbard Fans, St. Jo h rabury, Vt. 
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Defendant's Answers to Plaintiff's Additional 
Interrogatories t Paras. 1 and 2 1 Including 
Information Supplied by Letter of July 25 t 
197Sg Referred to Therein 


Hubbard Fains, Loudon, 3. II. 

C. fl. Hardy & Sons, Essex, Mass* 

r 

Hsrco Earso, South Zaston, Mesa. 

Charles Keefe, Walpole, II. H. 

Wilfred Lejoie, Brunswick, Koine 
Leopold Leriche, Hardwick, Vt. 

John Eevcoeb, Perry, Maine 

Parents Poultry Faxsa, Ice., Mansfield, Mass. 

Maxwell ^reason, Otis, Mass. 

Penobscot Poultry, (Bayslde fiat.), Belfast, Meins 
Eavson*s Poultry Fazs, Feeding Sills, Mass. 

Sun Valley Bench, Inc., Warren, Mess. 

Verson „• Tourtollotte, Foster, B. I. 

Vcraont Food Industries, Inc., Hardwick,* Vt. 
Tomcat Food Industries, Inc., iugusts, Maine 
Ward Foul try 7am, Inc., Xonroo, B. B. 

Wallace Poultry 7am, Inc., Branford, Ct. 

Konneth Vlrios, Lsncsboro, Mass. 

Vo Hope Poultry, Inc., Feeding Hills, Mass. 
Wilcox Poultry 7am, Whltnan, Mass. 



N 
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EXCERPTS FROM TESTIMONY 


UNITED STATES DISTRICT COURT 
FOR THE 

DISTRICT OP VERMONT 


VERMONT FOOD INDUSTRIES, INC. ) 

) Civil Action File 

V ) 

) Number 6753 

RALSTON PURINA COMPANY ) 


Before: HONORABLE ALBERT V. COPFRIN, U.S.D.J., 

&•*■* C C ^ | w w* • | • 

January 8 - 2*, 197*. 


✓ 


Appearances: 

RICHARD E. DAVIS ASSOCIATES, INC., Barrc, Vero'.nt, 
by RICHARD E. DAVIS and DAVID L. CLEARY, ESQR3., 
of counsel, attorneys for the plaintiff. 

NATT L. DIVOLL, JR., ESQ., Bellows Falls, Verr.o nt, 
and JOHN SCHOBEL, JR., ESQ., St. Louis, Missouri, 
attorneys for the defendant. 


Francis A. Cummin 3 , Reporter 
28 Waterman Street 
Barre, Vermont 056*1 


• * 




Plaintiff • Opining 


of the year, or iprlD|tlM of 1971. At this time, wo have 
••▼oral other flooks Just starting. Tbs consistent thing 
throughout all tho testimony, Z think you will find from f!r. 
LeRiche and his wife, is that tha sameness that they noted, 
the similar problem they found was that the eggs were smaller 
in site than they should have been, and that the production 
was drastically below what all the manuals, and all the experts 
say it should have been for the type of housing conditions, 
and good management that he had. 

Our contention is there were no problems with 
management at this time, and we think the Ralaton Purina 
Company must agree. That leaves us only several alternatives, 
if there is nothing wrong with the way the hens are being 
raised and taken care of when they are in the laying house to 
lay eggs. It is either air, or water, or feed. Certainly we 
feel we can rule out air and the water. That leaves us ,1th 
only one item. Ladies and Gentlemen, that ean oause birds to 
have the condition that we found them to have, and the con¬ 
dition that we found when we looked deeply enough into the 
problem when It became such a severe problem that we consulted 
experts in several states, and independent experts as well, 
university people at the University of Vermont, University of 
Maine, University of Coraieetleut; Independent millers and 
gralners from Massachusetts, experts in their own field, when 
we weren't getting any satisfaction from the Ralston Purina 



A 1? 

Earl E. Morill - for Plaintiff - Direct 

2k 

compared to the growing ratlonf 
A. Yes. 

Q As I understand it, the starter ration Is from zero to 
six weeks? 

A. Generally, six or seven weeks. 

Q From six to twenty weeks, there Is a growing ration? 

A. Yes. 

Q Following that time, the birds are supposed to start lay¬ 
ing, Is that correct? 

A. They then may start at about twenty weeks to lay; 
twenty to twenty-one. 

Q What Is the laying cycle? 

A. Generally, they lay twelve to thirteen months at 
first and recycle them and they lay another eight months. 

Q Can you describe the term, "recycle"? 

A. Yes. After birds have laid twelve or thirteen months, 
some tiroes fourteen months, depending on the weight, the 
birds are recycled, or forced molted. This requires mov¬ 
ing feed, water, lights for a specific length of time; 
removing. 

Q What Is the effect of that on the birds? 

A. This reduces egg production to zero. It shakes a lot 
of feathers off the birds, and then they build these 
feathers back up. They grow back on them; they look like 
a new pullet, and they start back into production. It 

• * • 


A 18 

Earl E. Horill - For Plaintiff - Diroot 


28 


about four months; maybe slightly longer. 

Q And, to your knowledge, are there some charts, or curves, 
^or something that is produced and generally used In the 
Industry as a guide to the people who are In the egg 
producing business? 

A. Every breeder that I know anything about—either brown 
or white eggs—have a production chart that they send out 
to show what the birds should do In production, and In 
livability. 


MR. DAVIS. May I have just a moment, your 

Honor? 

THE COURT; Surely. 

Q (By Mr. Davis) Would you look at these charts that I am 
handing you, numbers *2," *3," "io,« "12," "16,« 

"18," and "30" for Identification? (Handed to the witness) 
A. Yes. 

Q Now, have you looked at those various charts, or cards, 
that I have shown you? 

A. Yes. 

Q Could you tell us. In general, what they are? 

A. They are production records gnvfced out by the week. 

Q And, is that something that you are familiar with? 

A. Yes, this Is done. 

Q We talked earlier, or did we, about production curves that 
are published by the breeder of a particular type of bird? 








A 19 

Earl E. Morill - For Plaintiff - Direct 

29 

A • Y® 8 0 

Q And are these charts, to your knowledge, produced by the 
breeder? 

A. Yes. Thi3 is an H t N Chart, I believe, put out by 
Hlsdorf Nelson, one of the primary breeders In the country. 

Q Without taking up your time with all these charts, let me 
show you Plaintiff's "18," and Is that a chart you have 
seen before you came to court this morning? 

A. Yes. 

Q What Is that a chart of, to your knowledge? 

A. That Is a chart of this complex "C" which would be 
the third building that he built, and this Is a production 
graph of what they did for her. It would be about thir¬ 
teen months of lay. 

Q When you talk about "lay," we are talking about the birds, 
right? 

A. Right. 

Q Now, is there a heavy blacK area in this chart that looks 
like a highway? 

A. Yes. 

Q What Is that? 

A. This Is what the flock, the range should be within 
these two lines. It should go up and peak here and 
gradually taorrr down within this area here. That would 
he a normal curv<». • 
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Q Normal rate of production? 

A. Right, that is correct. 

Q And, as you look at this chart, do you see some red ink 
there? 

A. Tea, I do. 

Q What ia that, to your knowledge? 

A. That la the actual production of this particular flock 

1 

graphed out by the week. 

Q How many blrda were there In this flock? 

A. Thirty-three thousand. 

Q You mentioned complex *C” as being the third building 
that was built, is that correct? 

A. That ia oorreot. Z believe that was the third build¬ 
ing he built. 

Q Before we get into that further, let me ask you how long 
have you been familiar with Nr. LeRlehe's poultry opera¬ 
tion? 

A. I have been doing business with Mr. LeRlehe for about 
six or seven years before he built the complex. 

Q When we talk about the complex* what are we talking about? 

Could you describe it for us? 

A. Yes, three buildings that he built in Hardwick. Z 
think the first building went up in 1969. and he built 
the second and third buildings subsequently. 

Q Those are brand new buildings? 

v 

| 




& 
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A. Tea, correct. 

Q How were they equipped? 

A. The equipment la Big Dutchman Automatic Feeding Cages. 
The cages are 12 by 18, and automatic water. He has con¬ 
tinuous flow of water. They have a ventilation, I believe, 
around 5 c.f.m. per bird. They are a very excellent 
facility. 

Q Do you know of any others in the area more modern than 
those? 

A. No, I do not. 

Q How about the facilities that existed before the complex 
was built? Are you familiar vith those? 

A. At his place in Wolcott, you are referring to? 

Q Yes. 

A. Yes. He had a building he refers to as the "homosote 
building" which was converted two floors to cages, and the 
bottom floor was a floor operation. The Eldridge farm 
was a floor operation, and he has a smaller building which 
was also a floor operation. 

Q What do you mean by "floor operation"? 

A. The birds are not in cages, they are or. the floors. 

Q In the so-called homosote building,’ you say they were on 
two floors? 

A. That is correct. 


Q What type of feeding apparatus? 
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A. Sam*. 

Q As what? 

A. As ha has In tha complex—Big Dutchman Paadars, sama 
water system, same e.f.m. par bird—cubic fast par minute. 
They have to have this much air to ba properly ventilated. 

Q Zs that allf 

A. Yes; thermostats. 

Q Thera ware thermostats In tha homosot* building exactly 
Ilka tha new complex? 

A. For all practical purposes. 

Q And, there was another floor where there was floor feeding? 
A. Right. 

Q You mentioned tha Eldridg* farm. 

. A. Yes, that Is an entirely floor operation. 

Q Now, in the homosot* building, were there layers? 

A. Yes, that Is correct. 

Q Before the complex was built, the new complex, were there 
layers there? 

A. Yes, there was. 

Q Did you ever sell any feed to Nr. LeRleh* before the new 
complex was built? 

A. Oh, yes. His complex went up In *69, which Is five 
years ego. Z would think Z was selling him feed about 
two years—In that range—before he built his complex. 

Q When you say that you were selling him feed, did you sell 


t 
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him feed for starter chicks that were growing? 

A. Wo, I only sold him laying feed. 

Q That is all you sold? 

A. Yes. 

Q That was A. D. Pease? 

A. A. D. Pease Grain Company, Burlington, Vermont. 

Q Where is that feed mixed? 

A. In Burlington, Vermont. 

Q Who formulated the feed? 

A. I did. 

Q How did you go about that in terms of formulating? 

A. You are now talking about a floor formulation, or cage, 
or what? 

Q As I understand it, we are talking about birds in cages 
in the homosote building that were layers. ‘ 

A. When cages came to this area, which was probably, oh, 

I would say, six years ago,maybe a little longer; prior 
to that, it was all floor birds, and we felt; that is, the 
company I work for, felt that cage layers require a higher 
level of protein. We feel they required a higher level 
of some of the ricro-nutrienta, and based on that belief, 
we formulated these feeds in this manner, and 18 per cent 
was the level that we use protein, and we Increased the 
phosphorus level and some of the other micro-nutrients, 
because in a cage, a bird is unable to recycle anything 

* * * 
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A. I see Hr. LeRlche about once a week, unless I am on 
vacation or something extraordinary comes up. 

Q Old you go Into the buildings on occasion? 

A. Oh, yes. 

Q Including the new complex? 

A. Oh, yes, I have been in there many times. 

Q And, how about the Eldrldge building and she honosote 
building, did you go into those buildings? 

A. Yes. 

Q Did you observe the manner of operation? 

A. Yes. 

Q And, housing of the birds? 

A. Yes. 

Q And, water and air? 

A. Yes, many times. 

Q How long have you been going into poultry farms of this 

nature? 

A. You mearyof the cage type, or any type? 

Q Any type. 

A. Twenty years. 

Q And, you have observed the management and operation of 
these facilities over a period of twenty years? 

A. Yes. 

Q Could you tell us, from your observations, what Is the 
ventilation situation at these various buildings? 
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A. Of Mr. LeRiche's? 

Q Tea. 

A. I found them to be very good*, very adequate. 

Q How about the water situation? 

A. Very good. 

Q And, the management In general, how would you describe 
that? 

A. I would say Mr. LeRiche la a very good manager. 

Q And, did there come a tine when Mr. LeRiche said something 
to you relative to his problems of production? 

A. Well, he mentioned it to ms off-and-on, yes. He 
would mention it to me that he wasn't getting the number 
of eggs he thought he should. He mentioned it to me, 
periodically. But, there wasn't anything I could do about 
it. I wasn't feeding the birds or servicing the bird 3 . 

Q Let me ask you this. Did he complain about the production 
of the birds being fed on A. D. Pease grain? 

A. Hot to my knowledge. I am sure I am correct here that 
I have never fed a flock of his that has not performed well. 
Q Well then, what was he complaining about? 

A. He was complaining about the fact he wasn't getting 
the production he thought he should get in the other 
buildings. 

Q These are the birds being fed on Purina? 

A. That lo correct. 
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Q To your know lodge, when was it, for the first tine. Nr. 
LeRlche spoke to you relative to the natter of low pro¬ 
duction? 

A. Well, Z would say early 1971 he Mentioned it. 

Q And, was there more than one occasion he mentioned it to 
you? 

A. He would mention it periodically he didn't think he 
was getting the eggs he thought he should get. 

Q Did you do anything, at any tine, with reference to his 
complaints of low production? 

A. Well, the first—X would say the first tine that he 
really called me was when Z was at another account, 
another customer, and said he had a very serious problem. 

So Z was going to be there the next naming, and so Z 
arrived, and he oomplalned about the fact he had a flock 
of birds that were doing very, very poorly. So Z said 
that we had best go in and look at then. So we went and 
looked at them, and Z opened up a couple birds, and Z 
couldn't discern any gross pathology, but one thing very 
obvious was these birds were terribly obese. Z have never 
seen birds at this age—they were about thirty-six or 
thirty-seven weeks of age—and they had a fantastic amount 
of fat in them, and Z suggested to Mr. Leftlohe we take 
cone of the birds into the laboratory and submit then to 
Doctor Murray. So Z think t took in a half dosen birds. 
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op so, that day, and Doctor Murray looked at them. He 

didn't discern any pathology, but he commented on the 

% 

fact these birds were extremely obese! I think his comment 
was he had never seen birds at this age this fat, and I 
hadn't either In twenty years, and I have seen a lot of 
birds and seen a lot of birds opened. 

DEPUTY CLERK ATHERTON. Plaintiff's Exhibit 
"35" for Identification Is accession report. 

Q (By Mr. Davis) Mr. LeRiche, did he call you on the phone? 

A. Yes. 

Q And, you were at somebody else's place of business? 

A. Yes, Z was at another customer. 

Q What did he say to you? 

A. He said he had a problem and wished I would come up 
Immediately. I said, "I am going to be there tomorrow 
morning,..would that be soon enough," and he said, "Yes," 
and I was there the following morning. 

Q And, you mentioned that you opened up a couple of birds? 

A. Yes. 

Q You mean, you sacrificed them? 

A. We killed the birds and dlsected them; ppened them 
up and looked at the Internal organs, but I couldn't dis¬ 
cern any gross pathology. I did notice, and it was self- 
evident, this terrible amount of fat that was accumulated 
and birds at this age, or really any age, this va 3 very 

* * * 
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tory disease; tracheitis, nothing but an Inflammation of 
the trachea and bucus accumulates. The air sacks are 
clouded with yellow extract; you hare film on the llrer; 
there would be some respiratory symptoms; you have 
synovitis, nothing but an Inflammation of the synovial 
Joints, a common problem with chickens; you have leukosis 
which up to the event of the .Marek's Vaccine was the 
Number One killer we had to face. You have lntestlonal 
problems; you have neuritis; you have coceidlosls which 
has been with us and probably always will be. There are 
a number of poultry diseases. There are more diseases 
than Carter has liver pills. 

Q How did you get to know about these kind of things! 

A. How did It 

Q Have you been trained in this kind of workt 

A. Well, when Z first took this job Z went to a disease 
school at Vetmore Laboratories In Pennsylvala. That was 
my first exposure to this end of the business, and since 
that time Z have attended the health conference in New 
Hampshire which specializes In poultry diseases, and work¬ 
ing with a laboratory at the University of Vermont, Doctor 
Bolton, and reading and studying, and on-the-fleld obser¬ 
vation. Z have accumulated a certain amount of knowledge 
regarding poultry diseases. 

* I 

Q So you saw nothing In any of the birds that were taken to 
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the laboratory Indicating the preaenoe of any disease, is 
that correct? 

A. No, I did not. 

Q You saw only this excessive fat situation? 

A. Very, very fatty, yes. 

Q Have you ever seen birds as fat as that before? 

A. Not to ay knowledge, and I never saw birds at that age 
that fat. I can stake that statement. Possibly, if you 
got into some heavy breeders at the tall end, they are a 
big heavy bird, but Z have never seen birds at this age 
this fat, no. 

Q Now, were there some sister birds to the flock that was 
in ‘.complex "B" that were also in the homoaote building you 
were feeding? 

A. Yes, that is correct. 

Q That is, these birds in complex "B w and the ones that were 
in the homosote building were both baby ohlcks together 
and grown together? 

A. That is correct. 

Q And, there came a time they were housed? 

A. That is correct. 

Q And, part were housed in complex "B" and the rest put into 
the homosote building? 

A. That is correct. 

Q How many birds were put into* the homosote building? 
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A. Between four thousand and forty-firs hundred. 

Q Between four thousand and forty-fire hundred? 

A. Tes. 

Q And, the rest were all orer In eonplex "B"? 

A. That Is right. 

Q At eonplex ”B", they were getting Purina feed? 

A. That Is correct. 

Q And, in the honosote building they were getting Pease feed? 
A. That is correct. 

Q Did you nake sons comparison with respeet to the natter 
of weight, cr determine the condition of the birds In 
complex ”B” with those in the honosote building? 

A. Veil, at the tine these birds were housed, Z boilers 
they were housed at twenty weeks, approximately. There¬ 
after, I made a point, I would like to look at the birds 
when housed, and Mr. LeRlehe and Z went Into the honosote 
building and examined the birds. We handled quite a few 
birds, looked at then very carefully, and Z told him at 
the time, "Leopold, these birds are In excellent order 
and should do you a lot of good," and subsequent to that, 
they did. They did an excellent Job for hln. 

Q Did you happen to look at the birds in eonplex ”B" at 
that time? 

A. Yes, Z looked at those also. 

Q Were these birds In excellent condition? 
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A. They had to be. They were the ease flock. They were 
In very, very good order. 

Q The four thousand or forty-five hundred birds in the 
homosote building and all the Mrds in complex "B" grew 
up together in one place? 

A. Yes, that is right. 

Q And then divided at the time they went into the laying 
oages? 

A. That is right. 

Q Now following the time you saw all this excess fat in 
1972, did you look at some of the birds in the homosote 
building? 

A. You said, prior to? 

Q No, after, after you saw all this excess fat in the birds 
you took out of complex "B". 

A. Did 1 take any birds in from the homosote? 

Q Yes. 

A. No, I did not. 

Q Did you look at them? 

A. I looked at them, their proximate livability. The way 
they looked indicated no problem at all, and I think if 
you will examine the production graphs you will see why. 

Q What do you mean by that? 

A. I mean they laid very usll. The fact is that Z think 
the figures show for a year's lay, somewhere around 250 
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eggs per bird housed, end that Is a very fine Job. You 
can'fc expect much more out of a bird than that. At least, 

I don't think so. 

Q Showing you a chart which is Plaintiff's "20," I ask if 
you can identify that one for us? (Handed to the witness) 

A. Yes, that is the hoswsote building, the flock under 
discussion. Now that was part of the flock grown together, 
and this group was housed in the hoaosote building and the 
balance housed in "B" complex. 

Q Could you tell from that chart when those birds were housed, 
when the forty-three hundred some odd birds verv housed? 

A. They were housed In April. 

Q Of what year? 

A. 1972. 

Q And, In your opinion, does the chart reflect a normal 
production for those birds? 

A. I would say,yes, it falls eery, very well. 

Q I show you another chart. Plaintiff's "12". (Handed to 
the witness) Do you recognize that chart? 

A. Yes. This Is another part of the same flock we have 
been discussing that were housed in "B" complex. 

Q All right. Are you saying then that the A, 3*0 birds shown 

on Plaintiff's "20," and the 25,760 birds shown on Plaintiff's 
"12" are all sisters grown at the sa me time, but divided 
as we have described by prior testimony? 
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conditional solubles, maybe 1 pep cent alfalfa and things 
of that nature; maybe 1-1/t. 

« 

Q What is the objective of this mixture of the ingredients? 

A. You are shooting for certain specifications, and, of 
course, it depends on who is formulating, what they want 
to get. In the case of our cage layers,te are shooting 
for 18 per cent protein with certain levels of metabolism, 
certain levels of oalclum, certain levels of phosphate, 
certain level of vitamins, trace minerals, and so forth. 

Q Why is it that you are shooting for 18 per cent protein? 

A. Well, from what we have observed In the field, what 
we have studied, what some of our primary breeders are 
recommending for their birds, we decided this would be 
the road to go down, and that la the road we have gone 
down,.and it has done a very good Job since we have been 
formulating the feed for six years now, or so. 

Q Ycu mentioned the breeders recommend certain protein 
levels, is that correct? ' 

A. Yes, some of them do. 

Q With reference to the Warren Sex-Sal birds, are you 
familiar with the breeder's recommendation? 

A. Yes, the Warren Sex-Sal is probably the most popular 
brown egc bird in the area I cover, and it is a good layer. 

It converts well, it lives well, it produces a good egg, 
a good-sirrd ecr, a nood shell, a good interior quality. 
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and Jin Warren, who I know eery well, it la bla geneti¬ 
cist that developed the bird, and he believes and thinks 
in terns of 17 to 18 per cent protein. 

Q Is that the recommendation? 

A. That is the recommendation he would make. 

Q What about the White Leghorn? 

A. Well, you have got DeKalbs, you have got H ft N, and 
many White Leghorns. A White Leghorn is a much smaller 
bird, eats less feed, and I think, Z believe Z an correct 
in this that the DeKalb has a very comprehensive recommen¬ 
dation as to the protein level and the anino add level, 
and all the vitanin levels and minerals, and so forth. 

I believe that in their first phase of production with the 
DeXalb that they recommend either an 18 or 19 per cent 
protein. Z don't want to be held to that, but I believe 
that is correct. 

Q New, were you aware of the fact that the protein level in 
the Purina feed which was being delivered to the new 
complex and to the other birds being fed on Purina, was 
of 15 per cent protein? 

A. Yes, X was. 

Q So at the same time you were furnishing an 18 per cent 
protein level feed, Purina was furnishing a 15 per cent? 

A. That's correct. 

Q Had you, prior to that time, prior to the time you delivered 
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th« 18 per cent protein feed to Mr. LeRiche, had you 
recommended that he use the 18 per cent? 

A. Say that again. 

Q Had you recommended to Mr. LeRiche he use the 18 per cent? 

A. Oh, yes. This has been our program. 

Q I think you told us at some time that you carried out the 
functions of a service man? 

A. That's correct. 

Q What Is a service man? 

A. Well, a service man has only one reason for existence, 
and that Is to maximise the profit of his customers In 
any way he can legally; that Is, of course, he recommends 
feeding programs; he may recommend types of birds that he 
thinks will be more profitable fur a producer to use; he 
keeps track of the flocks; If they have disease problems, 
to get them Into the laboratory, or check them out on the 
farm themselves; open up birds and recommend medication 
In order to get the birds out of the problem as rapidly 
as he can, because time Is of the essence. If a man has 
a disease problem, the quicker you can get dlagosls and 
treatment going, the better chance of getting him out of 

the problem, and If you wait too long, It can cost a man 
a lot of money. 

DAVIS. That Is all. Your witness, Mr. 


Dlvoll. 
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CROSS EXAMINATION 

Q (By Hr. Dtvoll) Now, Mr. Morrill, I mink you sold you 
had boon working for tho Pease Oraln Company for aouo 
twenty yeara? 

A. Yea, that la eorroet, air. ' 

Q And, what waa your occupation before that tine? 

A. I worked for the Xraft Food Company In Chicago. 

Q What type of work? 

A. I worked In the factory, and I bad several duties In 
ny occupation there. I ran their candy machines for them, 
I ran their mayonnaise machines, and I was a ;farka/ set¬ 
up for them. 

Q Perhaps we oan reaoh the conclusion I am trying to draw 

• . 

here by a simple question. Is your experience In the 

poultry inb *ry only that vfcteh you hare received from 
A. D. Pease Company? 

A. That Is correct. 

Q Now, have you had any education along the lines of your 
occupation with the A. D. Pease Company? 

A. You mean, formal education? 

Q Yes. 

A. No. 

Q You did mention you had gone to a couple of seminars, or 
somethin*; like that. Do you remember what they were? 

A. Wen, I have been going to two nutritional conferences 
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does effect their produetlonf 

A. Oh, no doubts no doubt. If they didn't get feed, 
they wouldn't lay either; or air. 

Q You were discussing production charts. I think you testi¬ 
fied that these were put out by the breeders? 

A. Yes, they are put out by the breeders. 

Q Do the feed companies put them out? 

A. My feed company doesn't put out any charts. The 
charts I am familiar with come from the people r,hat pro¬ 
duce the birds. 

Q And, they are designed to show what production can be 
expected? 

A. Right, under normal conditions. 

Q Prom the birds? 

A. Right. 

Q Now, you say most growers keep these charts? 

A. Mo. I wouldn't sax th.y do. 1 would say. seme do and 
some don't. 

Q Now, how many flocks of chickens do j service in the 
area? Let's assume that you service. 

A. That we service? 

Q Right. 

A. Well, let's see. We service, I would say, probably 
ten to twelve producers In the area that I cover, and 
these producers have more than one flock. They may have 

* * 
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problem, that le correct. Tee, this Is true. 

• I 

Q And, that affects their production? 

A. Ho question; no question. 

Q And, when you speak of "mechanical," Z assume you are 
talking about the water supply? 

A. Zf the water supply goes off, if the feed supply goes 
ofr, if the air goes off. Z mean, it Is common knowledge 
that a bird ean survive for three weeks without feed, and 
three days without water, l*ut she ean't live three minutes 
without air. No question about that. 

Q Now you talked about the homosote building whleh is where 
the forty-three hundred birds that you serviced lived, 
and the cosplex which is where the birds that Purina was 
feeding lived, and Z think you said that these buildings 
were similar? 

A. Por all practical purposes, right. 

Q Now do you mean you examined and saw that all the mechani¬ 
cal things were exactly similar, or Just their type of 
equipment was similar? 

A. No. The equipment was, in both cases. Big Dutchman 
Feeders. They have the same slse cage, 12 by 18; same 
tr/pe of water system, continuous flow; and they hLve the 
same number of lights. They have the same number of C. 

F. M. per bird. In other words, for practical purposes Z 
would say the environmental 'factors are almost Identical, 

• • • 
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amino acids. 

Q A protein of 18 per cent almost automatically gives you 
the amino acid requirement, doesn't ltt 
A. What Is that? 

Q A protein level of 18 per cent almost automatically gives 
you the requirement for amino acids? 

A. Not necessarily. Some times you might have to add 
a little methionine. 

Q But, generally? 

A. Yes, true. 

Q Do you consider It possible to give the amino acid re¬ 
quirements by the—correction, addition of the proper 
amino acids, but still keep the protein down? 

A. Yes, theoretically. 

Q Hasn't that been the theory In feed formulation ever 
since proteins became expensive? 

A. Yes, very true. 

Q And, this Is the reason of the trend to low protein feeds? 
A. In some cases some companies have taken that road; 
some haven't, and we are one of those that haven't. 

Q You are one of the minorities, aren't you? 

A. I am not sure of that either. I think most companies 
offer a range of protein feeds. 

0 Did you investigate the lighting on the homosote flock and 
complex "B" fleck? 

* *» * 
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Internal organs from then on. 

Q You followed that procedure on this oeeaslon? 

A. Yes; Z did one more thing. Ve also cut open the 
combs and the foot pads to see If we ean see any excessive 
fluid In them. This is routine. Ve do this with all the 
birds; regardless of what the history Is, we do this routine 
type of procedure. 

Q Following that procedure then. Doctor, will you tell us 
whether or not you observed any unusual condition In these 
birdsT 

A. Veil, the most obvious thing was that these birds were 
extremely fat. They had, as a matter of fact you could 
see this without even opening the birds. Their abdomens 
were distended, and you could actually see «ne fat; at 
least, the outline of the fat. As Z say, they had this, 
distended abdomen from the fat. Then we opened It up. 

Not only were they unurually fat, but even older birds get 
some fat on them. When you touch them, you usually have 
clean hands, but these birds were so fatty that when you 
attempted to touch them you got greasy fat all over your 
gloves. They were quite messy' to handle, they were so 
fatty. Zn other words, not only did Z see all this ex¬ 
cessive fat, but there was varying degree In fatty liver 
appearance of the livers. Zn other words, some would be 
store tan, some would be more yellow, and so forth. 

• • • 
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A. That means they are very sensitive and break apart 
easily. 

Q Do you have some opinion as to why they were in that 
condition? 

A. Prom the appearance of them, it would appear it was 
due to the fact they were too fatty. In other words, they 
were swollen. When they have fat in them, they are 
swollen and break apart easily. The cells are expanded, 
and they break easily. 

Q Did you find anything else in significance. Doctor, on 
this occasion? 

A. I don't know; I wouldn't say, "significant". There 
vfae one bird that had very mild inflammation of the 
intestines. 

Q You say, that was not significant? • 

A. I didn't consider it to be significant, no. We see 
this in any flock. You see an occasional bird with this. 

I don't consider it significant, no. 

Q Did you find any other evidence of disease in these birds. 
Doctor? 

A. No; there is nothing else, no. 

Q So in conclusion. Doctor, the only thing that you did find 
was the evidence of excessive fat condition in these birds? 
A. Yes, very obese birds with varying degrees of fatti¬ 
ness of the liver. 


v 
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Q And, based upon that work. Doctor, did you come to some 
conclusion with respect to what.,was wrong with these birds, 
if anything? 

A. Veil, in general, Z cane to the conclusion—Just as 
a general tern, we would say they were affected by obesity, 
and being nore specific since they had these fatty livers, 
too, we call this, "fatty liver syndrome". 

Q Could you define what you mean by that phrase. Doctor, 

"fatty liver syndrome"? 

A. Well, it is—the word, "syndrome”, means we see a 
certain condition where it shows certain characteristics. 

In the case of fatty liver syndrome, we see birds with 
excessive fat. They have varying degrees of fattiness of 
the liver, and maybe some other organs. They have a 
history, most of them being caged birds, and usually, they 
also have a history of lower than normal egg production. 

All these things make up what we call "fatty liver syndrome". 
Q Did you make any recommendations at that tlsM with respect 
to what should be done in regard to feeding of the flock 
In the future? 

A. I recommended they be put on what we call "fatty liver 
syndrome diet,” which is composed e'f Vitamin B-12, Choline, 
and Vitamin E, and Z also r e c ommended they feed 18 per 
cent protein. 

Q Could you explain. Doctor, why you made those recommenda- 

# • • 
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A. All of them extremely fatty; they showed fatty livers. 
Some of the kidneys appeared to be a little bit yellow 
also, and the livers very friable, the sane as the other 

group of birds, I didn't notice any other condition in 
these birds. 

Q Now, at that time, on August 10th, did you make any 
recommendations to Hr. Gauthier with respect to these 
birds? 

A. The same recommendation. 

Q That they be put on 18 per cent protein? 

A. I don't know if I told him directly or not. 

Q What do you mean? 

A. Well, in other words, when we make up the accession, 
before I write the recommendations down, in other words, 

I may consult with somebody, you see. So I may not have 
made that recommendation that particular day. I may have 
wrote it down the next day. 

Q Do you send a copy of the Accession Report to anybody? 

A. Not usually. We usually send a letter giving the 
results. 

Q Did you do that on each of these occasions? 

A. Yes, on the 17th I sent a letter. I also oalled Mr. 
LeRiche on the 10th, too. 

Q Who did you send the letter to on the l?th? 

A. It went to i-.r. Lortlche, and I sent a copy to Mr. 
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ii any other diegnosis, Z was only interested In the re¬ 
sults of the histopathology examination. 

Q With respect to those birds, did you observe whether or 
not there was sny fat present t 
A. Tes. 

q What did you observe in that regard? 

A. One of then had allghtly flatty liver; that is it. 

Q So I take it* Doctor, you never aade a diagnosis of leuko¬ 
sis? 

A. Wo. As far as looking at then grossly, none showed 
Msrek's Disease, or leukosis. Marek*s Disease is another 
type of leukosis, and there was no lynphold leukosis. 

Q We talked about lynphold leukosis and a little hit of 

Marek*s Disease, or Z guess another witness did. Doctor, 
what is lynphold leukosis and Marek's Disease, and how 
do they look grossly in cases where they exist? 

A. We differentiate the two of then. To be scientific, 

- they are two different viruses. One causes lynphold snd 
one causes Marek's Disease. When we exanine birds that 
have either one of these conditions, they are tightly 
produced tumors. The distribution of tuners nay be a 
little different with these two different diseases, but 
when you first look at then, nany tines without even 
opening then, they are usually very thin, emaciated birds. 
Tou expect this in any kind Of animal that had tuners that 
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Involved any vital organs*. You expect then to lose weight, 
and so forth. In the ease of lymphoid leukosis, probably 
the most two common organs we see involved Is the liver 
and spleen. The liver may be very large; it may have 
very large white tumors in it, whitish-gray tumors, or 
sey have hundreds of very small tumors. The sane with the 
spleen. The spleen nay have large—the normal spleen might 
be this size here. .(Indicating) They could each get this 
big—the spleen—and the same applies to that. They may 
have quite large tumors in them, or they may have a lot of 
smaller ones. Also, we can get tumors in other organs, 
from lymphoid leukosis, in the kidney and so forth. In 

i 

the case of Karek's Disease, in the old days they were 
ealled "range paralysis". One of the things we used to 
see was enlarged nerves, and this might be in the leg, or 
the wing, or even in the neck, and these birds would be 
paralyzed in one leg, usually, or have a wing drooping, or 
their head might be twisted to one side. We would see en¬ 
larged nerves with the tumors in the bird. They would also 
have tumors. It is not uncommon to see them—it is not 
uniform to see them in reproductive organs, in the kidneys 
with Merck's Disease, and some times we see then in the 
muscle, the breast muscle. They would be quite obvious if 
they were in the breast muscle. 

Q Was any of that evidenced to you in your exaninaticn of 

• * • 
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Q And, you don't know what their relationship in reapeet 
to the tine of molting west 

A. No, Z wasn't told this. I don't know that, no. 

Q Vould that make any difference in reapeet to the weightsT 
A. I really don't know. 

Q Old you make a recommendation of an 18 per cent protein? 
A. Tea. 

Q Z think you testified that that waa a regular reeoonenda- 
tlon that waa told to you by the department up there? 

A. Tea, Z asked Lon Mercia in the department, and this 
la the reeoanendation at that time for caged layers. 

Q Do you know, of your own knowledge, any reason for this? 
A, You mean, did Z *do any work myself to determine 
this, la that what you are driving at? 

Q No. This recommendation was based upon Information 
furnished to you, and not from your own knowledge? 

A. Well, that is true. That is the way we learn any 
kind of Information, usually, when we do research. 

Q Zn gathering this in for Aatlon, did you also find out how 
soon the birds would be effected by the feeding of the 
recommended protein? 

A. No; Ho. 

*5 And » you don't know whether they were fed the rei 
protein or not? 

• am 
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RECROSS EXAMINATION 

Q (By My# Dlvoll) Doctor Murray, we had a discussion about 
this siatter bajk on October 18, 1973, did we not? 

A. I don't romember the exact date. I believe It oust 
have been October, yes. 

Q And, In the process of that discussion, were you shown a 
chart of egg production of a eertaln flock of birds? (A 
document was handed to the witness.) 

A. I oould have been. I don't recall If this Is the 
exact chart or not. It was a different color. I don't 
- reBiember seeing this particular one. 

Q Probably that Is a copy of It, actually? 

A. Yes. I think the one I saw was colored. 

Q Where It says here. Exhibit "12", would be a yellow tag? 

A. That Is what I saw. 

Q This Is a copy. The copy machine doesn't pick up the 
color? 

A. No. 

Q Now at that time, did you examine that ohart? 

A. At the time I saw the birds, do you mean, did I examine 

this chart? 

Q Did you see this chart at the time you examined the birds? 

A. I don't reoall havly j seen this ohart until you showed 

it to me In October. 


Q And, that chart shows a very dramatic drop on production. 
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does It not? 

MR. DAVIS. I object to that, your Honor, 
unless the witness—~ 

THE COURT. We are going to sustain the 
objection to the form of th< r question. 

(By Mr. Dlvoll) I show you the copy of the chart that 
you examined on October 18th and ask If you recognise It? 
A. It appears to be the same. 

And, Is this a production chart? 

A. Yes. 

MR. DAVIS. Just a moment. May I suggest 
something? Perhaps I can withdraw my objection. 

THE COURT. Yes. 

MR. DA\iS. I believe we have the original of 
that document already marked In evidence, your Honor—not 
in evidence, but for Identification, if I am not mistaken. 
I suggest if -he witness Id going to be asked about it, 
he be asked about the one already marked. 

THE COURT. I agree. 

MR. DIVOLL. I would prefer it.' 

THE COURT. Show him the one that Is marked. 
(By Mr. Dlvoll) Now, I show you the original chart. Is 
that more familiar to you? (Handed to the witness.) 

A. Yes. 

Mow on the chart in the left corner, does It say, "complex 


? 
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"B"? 

A. Tea, it does. 

Q What kind of chickens were those? 

A. It saya, "brown". 

Q Would that be the Warren Sex-Sal chickens? 

i 

A. Yes, It would. 

Q I refer you to your Accession Report 2837, which Is 
Exhibit Number "35"? 

A. Yes. 

Q And, at the time you made this, had you seen this chart 
before? 

A. Not that I recall. I hadn't seen this chart before, 
no. 

Q If you look at the chart, and it shows, does it not, a- 

NR. DAVIS. We object to the reference to 
the chart unless it is going to be received in evidence, 
your Honor. 

MR. DIVOLL. Well, I can have it marked as 

my exhibit. 

THE COURT. You can offer It in that form, if 
you wish. Do you wish to offer it? 

MR. DAVIS. I would like to offer it as our 
exhibit. It Is already marked for identification. 

THE COURT. All right, we'll have it admitted 
as Plaintiff's "12". 
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(Plaintiff's Exhibit "It" was rtetivid in 

•vld«ne«•) 

TOE COURT. It will be Barked in connection 
with the testimony of this witness upon cross exaaiination. 

Q (By Mr. Divoll) Now I show you Plaintiff's Exhibit "12" 
and ask—I assume you are familiar with these type of 
charts? 

A. I don't see too many of them, actually. 

Q You know the purpose for them? 

A. Yes, to keep track of the production. 

Q Look in the months of May and June of 1972, aid what does 
the chart show in respect to the production records? 

A. It shows a drop in production from 50 down to 35. 

' Q Now in your experience. Is this an unusual situation? 

A. Well, ordinarily you wouldn't expect to get sharp 
drops in production. 

Q And, would it have made a difference in your analysis if 
you had known this at the time of your accession report? 

A. Not necessarily. It depends a lot on what caused these 
drops. It may, or may not. 

Q Would it have been significant in your examination? 

A. I don't think it would! I mean. It might have helped 
previously to seeing it to have seen the birds at that 
time, but I don't fhlnk it would help me at all at the tine 
I examined the birds, no. 
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Q Does the drop in production indicate anything to you? 

A. M, it indicates that something happened to the 
birds; whether it was environmental or disease, or some¬ 
thing, it indicates that some kind of a stress hit these 
birds. 

MR. DIVOLL. That is all I have. 

THE COURT. Anything further, Mr. Davis? 

MR. DAVIS. I think that is all we have of 
Doctor Murray, your Honor. 

THE COURT. Thank you. Doctor Murray. 

MR. DAVIS. May we approach the bench, your 

Honor? 

THE COURT. Tes. 

(Discussion at the bench off the record.) 

EVERETT SANFORD BRYANT, Sworn 
DI!~ f EXAMINATION 

Q <By Davls > Woul » you t.ll us your name and r,aid.nca. 
please. 

A. Everett Sanford Bryant, 389 Browns Road, Storrs, 
Connecticut. 

Q What is your occupation? 

A. Veterinarian for the University of Connecticut. 

Q Where were y^u educated. Doctor? 

A. At the University of Main, and also at Cornell 
I’niverslty. 1 

* • • 
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A. Z an licensed to practice veterinarian Medicine In 
Connecticut, Maine, New Hampshire and Vermont, 

Q How long have you been lloensedT 

A. Z took these four state boards when Z first graduated 
In 1964. At that time, Z felt Z would still be able to 
get the boards and might possibly have use for them later 
on, so Z took Just the four boards. 

Q What do you mean, "taking boards”? 

A. State board examinations are given lit each state. 

The licensing of veterinarians to practice veterinary 
medicine la controlled in each state by its licensing 
bureau. In Vermont, Z think it is the Bureau of Environ¬ 
mental Equality. Z am not sure. Zt la handled by a 
board of licensed veterinarians in the various states. 

In the State of Connecticut, it la the Commissioner of 
Agriculture Education that handles the licensing. 

Q Doctor, is there any difference in the methods and 
practices of a specialist like yourself, working at a 
College of Agriculture and doing this sort of work for 
the general public versus a veterinarian who practices out 
in the field and has an office somewhere? 

A. I suppose it has similarities; it has differences. 
Certainly, it has great responsibility. We are handling 
an awful lot of cases. We have to handle clinical material 
and use clinical methods like we do in treating dogs end 
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eats. We still have the same responsibility to see the 
eases are handled on a clinical basis, follow up; follow 
up of these eases. If we dor*t respond, we usually know 
pretty quickly the farmer Is dissatisfied. He comes back 
in, and he wants to know what to do in the future^. If 
this doesn't respond. I would say what we actually do at 
the University of Connecticut when Z am not teaching in 
research, when I am actually handling the diagnostic 
laboratory is very much like a olinlcal veterinary practice. 
You used the word "clinical" several times. What do you 
mean by that word? 

A. A clinical practice, or a clinician, is one who deals 
directly with the people, and with the ease, who not only 
makes the diagnosis, but comes up with the treatment and 
then handles the business part of the practice. A 
clinician is a person you see when you take your pet dog 
into get him repaired. 

You used the word "avian" a number of times. • What does that 
word mean? 

A. Avian is an adjective for the word "aves," as the 

Clft8S ii» hlCh poultr * ; in a biological system, the class 
aves/where poultry belongs—poultry, turkeys. 

In your work there at the University of Connecticut, hive 
you devoted a substantial part of your time to the avian 
veterinarian activity? 










A 54 

Everett Sanford Bryant - for Plaintiff - Direot 


1M 

A. Yes; Z am full tin* poultry; full time avian. 

Q Of that time, part of It la teaching and tho roat la 
working In ellnleal work and In tho laboratory, la that 
right? 

A. Right. X have an extension appointment which allows 
me to not only do the ellnleal verk In the laboratory, 
but alao go out In the field and visit poultry farma. 

Ve are three area poultry management specialists which Z 
have the charge of working with them In co-ordinating 
problems that may possibly be related to management and 
disease. Intertwined, but we work these out together. So, 

Z work with these people In the field, clinically, as well 
as In the laboratory. 

Q Now, going back to our particular problem, did there come 
a time In the fall of 197? when you went to the LeRlche 
Farm In Hardwick , Vermont, or the Vermont Food Industries 
Farm, I should say? 

A. Right. As Z remember it, Z had received one or two 
accession reports brought In by Doctor Edmund Hoffman, 
who, at the time, was working with Kr. LeRlche, and then 
Z guess the recommendations weren't followed or something, 
because then he called me up and wanted to know If X 
would do some more work with the operation, and Z felt at 
the time Instead of doing more material that we had better 
visit the farm and see what the situation looked like, 

k 

} \ 
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at wall at bring back specimens. Z wanted to pick these 
specimens up myself. 

Q So, you had actually seen some of the birds before you 
went there, correct? 

A. Yes. They had been submitted to our laboratory. 

> 

Q And, the birds that had been submitted to the laboratory 

were brought In, as you testified, by Doctor Edmund * 

Hoffman, Is that correct? 

A. Yes. 

Q Did you know him before that? 

A. Yes, we have worked together on problems. 

Q And, what Is the nature of his doctorate? 

A. Doctor Hoffman Is a Doctor of Philosophy In Nutrition 
and also In Genetics. I believe he has a Master's Degree 
in Genetics. 

Q Does he live somewhere near the University of Connecticut? 

A. He now lives In Nova Scotia, X believe. 

Q But at the time of the trips he made to the laboratory, 

$ 

was he living somewhere In Massachusetts? 

A. Doctor Hoffnan was General Manager for Hartford Live 
Poultry Company for awhile, based In Wllllmantlc, Connecti¬ 
cut, about eight miles from my laboratory. So, I worked 
with him quite a bit with those birds. Z am not sure, 
but It Is possible at this time he might have been with 
that company. Z think he retained a residence In Connertl- 


« 
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eat or Massachusetts somewhere. 

Q Showing you some Accession Reports Numbered "*i,« a *2, N 

and ”*3,” could you identify those for us please? (Handed 
to the witness) 

A. Number "*0," dated August 22, 1972, is the first 
accession that was submitted to my laboratory from the 
farm of Vermont Pood Industries. They were submitted by 
Doctor Hoffman. There were fire birds examined, and Z 
did this case. The diagnosis was fatty liver syndrome. 

Number *1, I guess, is the seoond submission on September 
28, 1972, and this likewise was from Vermont Pood Industries, 
submitted by Doctor Hoffman. Number ”*2,” November 16, 

1972, was the result of Doctor Hoffman and I visiting the 
farm and posting birds on the farm, doing autopsies on the 
farm, and bringing back the tissues I felt had disease 
changes in then and checking those out in my own laboratory, 
and the same way with Number "*3". Number "*3* were the 
White Leghorns in "C" building; Number "*2" was the Sex- 

Sals, or the reds, same type of birds, and the i n e birds 
in- 

Q * ou ®®y* "same birds" • A Sex-Sal and red are the sane 
bird? 

A. A Sex-Sal is a geneticist's strain of Rhode Island 
Reds; it is a specific breed of Rhode Island Reds. 

Q So those four secession reports represent work done by you. 
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is that correct, or three of then? 

i 

A. The first one, I did; the second one. Exhibit "41," 
was done by Doctor Van der Helde who works with me in my 
office, and Numbers "42" and "43" was work that I did, yes 
With reference to "4l" the report is the result of work 
done by Doctor Van der Heide, is that correct? 

A. Right, Number "4l" is two different flocks, and they 
were brought in by Doctor Hoffman. Doctor Van der Heide 
was on duty that day, and he and I share the laboratory, 
and we usually alternate days, so he happened to be on 
that day and did the birds for Doctor Hoffman. 

And, you weren't present at the time? 

A. I was not present for this autopsy, I don't believe. 

I don't remember if I was. I can't remember. 

You don't remember being there on that occasion? 

A. No. 

Now, with reference to the first one in this series, 
that will be Number "40," is that correct? 

A. Right. 

What was the date again? 

A. The date was August 22, 1972, Accession Number 6230-34. 
These accession numbers Just refer to the fact that it 
was this particular year, the year 1972. The numbers 
refer to individual birds: S6230 refers to Bird One; 

S6231 refers to Bird Two and so forth. We keep everything 
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on an individual baais. 

Q And, thera ware five birds in that workt 

A. There were five birds in the work, right. 

Q What do you do with reapeet to the actual laboratory work 
on that occasion? 

A. Well, according to this report, we did thv work $:10 
a.n. in the morning, and apparently this nust have looked 
to Doctor Hoffnan like sort of an emergency, so he asked 
me to do the case immediately. Z presume he wanted to 
get an answer back to the person with whom he was working. 

So the girl takes the history, takes the information 
about the flock number; namely, in this ease, five birds 
examined. They were Sex-Sals; the age is 38 weeks; the 
number alive was five, and the number dead was sero when 
they came to us. These birds were bought from DeXalb 
Warren, and in our history it says, "Recent medications, 
choline B-12, Vitamin E," and it doesn't say anything about 
a recent diagnosis, but apparently they were field treated. 
It mentions that the production is ?* per cent. They 
peaked at 66 per oent about three weeks ago, and it mentions 
that there was no significant mortality in the flock. 

This is the history. Wow, we try to read these histories 
carefully before we do the post-mortems. Then live birds, 
of course, must be carefully put to sleep in a husmne 
manner, and they are autopsled, a gross autopsy. The 
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thing that we do is to open up the bird carefully, look 
for any Internal changes that would suggest damage to a 
particular system. I think, as 1 remember these birds, 
the striking thing about then was—as they were.put on 
tne table, some pathologists wet the birds down, some 
don't. I always like to reduce the dust as much as 
possible. I always wet the birds down with a little soap 
and water, and the striking thing was the abdomens were 
very full of fat, and at the autopsy, as we opened them 
up, the fat in the body cavity just sort of plunged out 
toward me, and I have seen numbers of these eases. Ve 
have had numbers of these eases for several yean in 
Connecticut, and so we then look lor other diseases which 
may be present, the suspicious signs whleh might be there, 
and, of course, rule out any infectious diseases. I, 
personally, consider this a nutritional problem. I have 
never been able to find any infectious agent that would 
cause this condition. So on autopsy then, we look for 
other things, and if we don't find other things, and cer¬ 
tainly In this particular case, the birds were quite 
greasy, and the liver was yellow, and that sort of thing, 
and It Just sets all the criterion for the diagnosis whleh. 
In this case, was fatty live, syndrome. 

All rl-ht, what do you mean by that phrase, "fatty liver 

syndrom*"? , 
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A. In "fatty liver syndrome" the word "syndrome” sugc*sts 
that it Is not very well delineated yet, but we see a 
set of characteristics that has been written up by many, 
many people now. So, X am sure It Is going to be accepted 
as a specific disease eventually, but a set of character- 
lstlcs which Involves extremely fatty deposits, an 
extreme amount of fatty deposits In many organs in the 
body; a large amount, or a large packet of fat In the 
abdomen. Then in the surface of many of these organs we 
see a little fat deposits or lipoid bubbles, sort of, and 
when you handle these birds they become very greasy, and 
you find very quickly that these birds are Just a little 
bit slippery to handle. This Is very typical of fatty 
liver syndrome. Also In advance stages you will find 
frank hemorrhages, real outright hemorrhages where the 
liver has ruptured and blood vessels have ruptured, and 
Internal bleeding. In many eases hemorrhages can ocqur 
within the oenter of the liver, and we won't see anything 
on gross. Ve will Just see histopathologic mloroseopio 
changes which will show healing as far as this sort of 
thing. 

Q VIth reference to this syndrome, this fatty liver syndrome, 

is there sny result In terms of egg production of a bird 
who has this condltlonf 

A. Right. Tes, there Is lowered egg production. ThlJ Is 
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accepted now in th® field. Moat of the eases that we 
aee, the reason we see then 1 * not because of deaths in 
the flooks, usually, what we aee first is that the pro¬ 
duction is starting to drop. The birds don't come up to 
what we call "peak". The normal production cycle of a 
flock comes up to a peak and starts to level off gradually. 
These birds never came up to that peak that the genetic 
constitution says they should come up to. 

Q Doctor do you serve on any committees of the National 
Veterinarian Association? 

A. Unfortunately, I have other tasks which take too much 
time. The Association of Avian Pathologists, which is a 
group of poultry disease research working for the United 
States and Canada have a board. I am a member of that 
group, and we have a board of directors;, and I have to 
represent th® Northeast United States and Canada in that 
area, yes. 

Q Is that a committee oalled a nomenclature committee of 
some kind? 

A. Tea. "Nomenclature," of course mean 3 naming of 
disease and I am on the nomenclature committee for that 

\ 

' organisation. 

Q Is that the committee that defined this condition you 
referred to as fatty liver syndrome? 

A. Right. The definition of diseases and defines of 
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of disease names Is the responsibility of this committee 
and disease names evolve quite like words going into a 
dictionary. When they become accepted in use, then they 
are added to the list of nomenclature. 

Q I would like to have you look. Doctor, at a series of 
cards here. Let me get them in sequence, if Z may— 

Numbers "2," "3," "ft," "io," "12," "16," and "18". Have 
you seen those charts before testifying today. Doctor? 

(Handed to the witness) 

A. Have I seen these charts? 

Q Yes. 

A. . Just laying around the courtroom as they passed them 
around for other people to look at. I haven't studied 
them. 

Q Do you see the ink curves that appear on the various 
charts? 

A. Yes. 

* 

Q Assuming those are accurate curves. Doctor, do those show 
low production consistent with what you would expect to 
see if a flock were suffering from this condition you have 
defined as fatty liver syndrome? 

A. Yes. I will be more specific. I haven't had much 
experience with graphs, but lowered production from fatty 
liver syndrome is pretty well accepted to be any where 
from twenty to thirty per oent reduced of what the normal 


* 


I 
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graph should be, and I would guuas these are within those 
limits. These are under the normal for the breed. 

Q So you would expect if a flock were suffering from this 
fatty liver syndrome to see the production dropping any 
where from twenty to thirty per cent, is that right? 

A. Yes. This has been our experience in Connecticut. 

We have had a number of flocks this way. 

Q Now, the diagnosis you made on that first accession was 
fatty liver syndrome. Doctor, but did you find anything 
else In connection with those birds at that time? 

A. I found nothing that would be significant of a flock 

problem. 

Q Well, you used the words "flock problem". What do you 
mean by that? 

A. Well, when my poultrymen come into me, and they have 
a problem, if it is death, the birds are dying, they want 
to know what the problem is that is affecting the whole 
flock. Now, if they lose 25 firds a day and they bring 
me in a sample of a bird to post from these dead birds, 
and seven are showing coccldiosis, a parasitic disease of 
the intestines, and one may be showing Marek's Disease, 
the cancer of the chicken is Marek's Disease, they want 
to treat the coccldiosis. They don't want to treat the 
incidental finding. Enteritis problems, we see this from 
birds with an incidental bacteria problem and a little 
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enteritis, this Is not s flock probIsa, this is sn Individ* 
ual bird problem. So what they want me to do Is tell , 
them, Z guess, the things that can help them the most, 
and that Is to tell them what the problem Is with the total 

i 

flock and to handle the case accordingly. 

Q And, with respect to all five of those birds. Doctor, 

In that first accession, were they all of the same con¬ 
dition? Namely, this excessive fat, this fatty liver 
syndrome? 

A. Plve out of five showed the same lesions, right. 

Q Did you do anything with respect to determining their 
production at that time? 

A. My determination of egg production Is quite Impersonal. 

Z don't try to. In my limited time Z see these birds, Z 
don't try to tell how many eggs they are going to lay 
next week, or that sort of thing. Z just decide If they 
are out of production at the time Z see them, and whether 
they are In production, and I do that by looking at the 
gross ovary. The ovary will have a cluster of egg yolks 
on It;If the bird Is In production and laying well, there 
will be yolks on the ovary at different stages of forma¬ 
tion. The yolks, when ready to be’released, the one that 
Is going to be laid tomorrow will be larger and get really 
swelled up ready to go. This yolk lets go and goes down 
the ova duct, picks up lto egg shell and eventually out 
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into the great wide world. What I determine ia whether 
that ovary ia shrinking back and the birds is not laying 
or whether it is. I don’t try to determine anything more 
than that• 

Did you make some determination with respect to the 
first accession? 

A. Yes. Bird Number One was In production, very fat, 
and yellow liver, and all the other four were out of 
production, but they had the same fat; big fat birds. 

Did you determine the existence of any disease in any of 
those birds on that occasion? 

A. No infectious disease was found, or it would have been 
noted; no other disease signs or lesions was found, or 
it would have been noted on the report. Other than the 
fact these birds were very fat, there was no disease. 

Now, did you do some more work with respect to these birds 
after that occasion; namely, September, or rather August 
23 , 1972, Doctor? 

A. I think with that accession. Exhibit "40," the only 
thing that was done was the post-mortem at the autopsy 
table. We saw no reason to do any more definitive tests 
because the answer was right in front of us. It has been 
my experience when you find a set of conditions like this, 

coupled with a history of low production, that this is the 
diagnosis. 
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Q Did you iiki any recommendations at that time with respect 
to treatment? 

A. Tea. Va had baan using, in Connecticut for a year or 
more at that time—I guess maybe a couple of years—-we had 
been using a product that we called oat hulls. I also 
have to spall that because my Maine accent doesn't really 
give the right, give It the right connotation. I guess, 
but these are the Jackets of the oats, and it Is a very 
low energy, a real high fibre type of product, and we 
found by going into the diet, adding 6 per oent, about 

120 pounds to the ton for about four weeks—28 days_that 

we can dilute it, because of the ezoess fat In these birds, 
to the point where they will respond and come along pretty 
good. So this Is my recommendation, and that was to go 
with 6 per oent oat hiuli for twenty-eight days. 

Q What, in your opinion, Doetor, causes this fatty liver 
syndrome? 

A. Well, we have been able to find no cause other than 
too many calories, too much energy calories, too high energy 
intake. 

Q What does that come from. In your opinion—the calories? 

A. Where do the calories come from? 

Q Tes. 

A. Well, they come from the diet. They can't core froia 
the air, or the water.. It has to come from the feed.... 
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Q And, then is it jour opinion that the feed la what causes 

this excess fat condition and produced this fatty llrer 
syndrome? 

A. If the feed is the only source of calories, this is 
the only place it can come from; right. 

Q In your opinion, is there any calories in water? 

A. No. 

Q So there isn't any other source of calories other than the 
feed? 

A. Not on a commercial poultry farm. 

Q So you recommended this 6 per cent oat hull diet for 

these birds in order to reduce the energy content of the 
feed, is that correct? 

A. This is what we think, in our institution, is doing 
the Job. What we are prepared to say is, we have handled 
quite a large number of those cases, and we have got a 
response many, many times with this type of recommendation 
in Connecticut, and Connecticut, I think, has been blessed 
with quite a large number of these type of cases. So 
maybe I have had more experience than I should have had 
with it, but we found by using this standard tredment, 

under these standard set of conditions, we get a good 
response. 

Q Have you been involved with some study work in connection 
with this particular matter. Doctor, in the recent past? 


« 


* 
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A. Kidneys would be the mum. I don't see why It 
wouldn't be the tone. 

Q Do you hove some opinion with respect to the other organs? 

A. Of course, the liver seems to be the target organ in 
this disease from what; we glean from clinical observations, 
but in addition, the kidney may not be doing Its function 
the way it should. Z don't believe any one really can 
answer this unequivocally what happens to cause the 
lowered production, but with the large number of flocks 
we have seen with this condition, it always follows, you 
get lowered egg production. 

MR. DAVIS. Z would like to offer at this 
time, "to" through "43," inclusive. By agreement of 
counsel, your Honor, even though Doctor Van der Helde 
prepared Number ”41,” it is agreed between counsel that Z 
can ask questions of Doctor Bryant with respect to ”4i”. 

He does have knowledge of this, and we did depose Doctor 
Van der Helde, but unfortunately, his deposition hasn't 
been returned to us; that is, the typed deposition hasn't 
been made available from Connecticut. 

THE COURT. You are agreeable to this, Mr. - 

Divoll? 

MR. DIVOLL. Yes, we are. 

THE COURT. All right. 

Q (By Mr. Davis) Doctor Bryant, you didn't tell us anything 

* • • 
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A. Well, eight birds were examined, all Sex-Sals—these 
are the reds. They were now 40 weeks of age. This was 
on September 28, 1972 and brought from DeXalb-Varren. 

The code that we used In our office—my girl gave It a 
code of "A" and "B". Apparently, when Doctor Hoffman 
brought these into Doctor Van der Heide, he told him they 
were two separate cases, two separate flocks, keep them 
separate, so this code "A" and "B", as I understand it. 

Is what she gave to them. So, the first four birds he 
did are what we call "House "A"". 

Q Excuse me. According to the report, those four birds 
were fed on Purina feed, is that correct? 

A. The code at the top and history, production. House 
"A", were fed on Purina feed. 

Q All right, are there four other birds there identified by 
"B", is that right? 

A. Yes, the code says "Pease B". 

Q So the first four birds listed are birds fed on Purina 

feed ar.d the other four birds were fed on Pease feed, is 
that correct? 

A. Right. 

Q Okay, and could you tell us what the findings were on 

each of the first four birds? 

« 

A. Pint four birds, three out of the four showed fatty 
liver syndrome. Hie same three out of four were not in 
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production. Ho dcsorlbot it possibly a little different 
than Z do nay be, but he found a yellow liver. The liver 
was brittle; just the sane as saying It Is friable, and 
exoess body fat. So three out of the four were showing 
that, and the next group, do you want ae to relate thatf 

Q Tea, with respect to the birds fed on Pease feed. 

A. The first one was not in production, and be didn't 
note any lesions. The second one was about the sane, the 
first three showing no problea. The last one, one out of 
the four, showed excess body fat, and he says yellow 
liver and sonewhat brittle. 

Q So that of the birds fed on Pease feed there was only one 
that showed any excess body fat. Is that correctf 
A. Right. 

Q Whereas, the birds fed on Purina feed, there were three 
out of four that ’:showed that? 

A. Right. 

Q Is it, in your opinion. Doctor, unusual to find any bird, 
from tlme-to-tlme, In a flock that has some evidence of 
excess body fat? 

A. No, no. I think all flocks have Individual conditions 
like this, and Z think In this case, all we can conelude 
Is that this was a bird that was excessively fat. There 
was no hemorrhage that he mentioned. 

Q If you took the two flocks as separate flocks, Doctor, 
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would you tell us what your opinion would be with respect 
to the flock that was fed on Purina in terms of a condition, 
or a problem, versus the Purina flock versus the Pease 
flock, excuse me. 

A. Just based on this one diagnostic report? 

Yes. 

A. Of course, we know quite a bit more about the Purina 
fed flock. I think this Is the same one that came In the 
other accessions. The Pease fed flock appeared to be 
almost like a normal flock as far as lesions results are 
based on. These four birds, we could see nothing abnormal. 
Now with the reds, with the Purina fed Sex-Sals, they were 
showing the same fatty liver syndrome that we had on the 
other accessions. 

And, the Pease birds were not showing It? 

A. The Pease birds were not, I wouldn't cay, enough to 
constitute a fatty liver diagnosis. 

I would like to call your attention, Doctor, to that part 
of Number ”41" which relates to hlstopathology. 

A. Right. 

Would you tell us what the report showed there with respect 
to hlstopathology? 

A. "Livers, small nonomclear Infiltration". To say, in 
other words, these are little spots of cells which are— 
usually cone around when there Is an Inflammatory process. 







A 72 

Evaratt Sanford Bryant - for Plaintiff - Croaa 


18* 


f 


Q Are there raoonmsnded energy levels? 

A. Nutritionists formulate feeds with certain energy 
levels In mind, right. 

Q And, you do not know, personally, what their recommended 
energy level Is, Z take ltt 

A. They vary. Nutritionists differ In their opinions 
of this, and Z don't know any formulations. 

Q Now, do you know, or did you nake Inquiry Into the energy 
level Into the feed that these birds in this Exhibit Number 
"*0" were receiving? 

A. No, It would be Impossible for me to find out the 
energy level, beeauee most feed companies don't divulge 
their formulas at any rate, any way, and ay only contact 
was with Doctor Hoffman, and, eventually, with the owners 
of the birds, not with the feed company. 

Q So when you say that these birds had fatty liver syndrome 
because of their too high energy Intake, you don't really 
know what their energy Intake was, do yout 
A. I have no way of knowing what the energy Intake was 
In the feed they were getting. My only experience Is that 
in order to produce this condition, we usually see an 
- excess energy intake. 

Q Then how can you say that these birds have fatty liver 

syndrome because of high energy Intake when you don't know 
what the energy Intake was? # 

A. We know by diluting the energy in thousands of other 


9 
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Q And then it shows that in one week they drop froa fifty 
per cent to thirty-six per cent? 

A. They didn't cons up to peak. They didn't keep going 
up to peak, according to the overall graph. 

Q They were well started on the normal rise to peak, were 
they not? 

A. They were on their way up to fifty per cent, yes. 

Q Now, would your fatty liver syndrome cause this sudden 
drop when they reached fifty per cent from April 17th to 
May 22nd? I think It Is approximately four weeks. 

A. What we usually see with fatty liver syndrome, they 
Just don't continue on much above the figure they get to 
and Just leave off. I would say that Is quite a precipitous 
drop froa fifty to thirty-six per cent. I can't believe 
the flock went like that, but I don't know. I aa not 
familiar with their production records. 

Q Did you believe that fatty liver syndrome caused that drop? 

A. Fatty liver syndrome caused that kind of a drop? 

Q Yes. 

A. No, I don't think so. I would think with fatty liver 
syndrome It would level off and not go any higher. I 
would say with a flock with a bad condition. It would Just 
stay there and not go any higher, but not drop to thirty- 
six per cent. 

Q You were In the courtroom yesterday, were you not? 

• • * 
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A. The little hills and valleys, right, the little 
differences, right; fire or ten per sent eseh week, there 
probably would not be eratlo weekly production differences 
would not be probably due to fatty liver. 

Q Prom your experience In working with the fa mere—chicken 
fanners there In Connecticut, could stresses hare caused 
these ups-and-downs? 

A. Stresses In old type housing can effect birds, but 
I think If Z remember correctly, in Mr. LeRlche's houses, 
they are In environmental controlled houses. I wouldn't 
expect to see too much In the way of stress coming Into 
play in his operational think his chickens probably hare 
better air and clean water aad .this sort of thing than 
some of our ghetto families In Connecticut .do. The 
environment Is very good there. 

Q It Is obvious from this chart. Isn't It, along after this 
drop on May 15th to the 22nd, that the chickens never 
resumed the expected normal? 

A. Tx*ue. 

Q Now If this Is a production chart, then It follows that 
they were never up to production after that point, or 
their normal production? 

A. True. 

Q Now, what If a bird eats for Its energy requirement and 
continues eating and It Is not laying eggs, what Is the 






4 75 

Everett Sanford Bryant - for Plaintiff - Croee 

195 

feed doing to that bird that it la consuming? 

A. It la laying on fat; excess fat. 

Q So would this fatty liver syndrome that you show here be 

• / 

caused by the birds not producing? 

A. Would it be the cause of the effect. Is that what you 
are asking? 

Q Right. 

A. Right, and this Is a very good question and It Is asked 
many times. We usually see the fatty liver syndrome 
first. Many times It goes along for a long time before 
It Is diagnosed. Birds coming Into production being housed 
that are too fat, too good condition, will start off right 
away with low level fatty liver syndrome. 

Q Aren't we sort of faced with the old cliche, "which came 
first, the chicken or the egg"? And, Isn't fatty liver 
syndrome caused by the birds not producing, or is the 1-ck 
of production caused by the fatty liver syndrome? 

A. Of course, we feel In our cllnlbal experience with 
these flocks that flocks that came Into production not 
overly conditioned In the first place don't have the fatty 
liver syndrome, but when they become over-conditioned and 
get too fat Is when we see the dip In production. X think 
what you are saying here Is that these birds were affected 
quite early In life with this condition and went undlagnojed. 
Q Doesn't the chart show that In May, around the 15th to the 
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that was. 

Q Do you have Exhibit ”4l" thereT 

A. Tes. Exhibit "tl" is Doctor Van der Helde's accession. 
Q And, are these Warren Sex-Sal birds? 

A. Exhibit "tl" dated 9-28-72? 

Q Tes. 

A. Warren Sex-Sals, right; forty weeks of age. 

Q Z think frost the testimony, four of these birds came from 

✓ 

complex "B" and four birds came from the hoswsote building, 
that was testified to by Hr. Morrill yesterday^ that were 
being fed by the Pease Oraln Company? 

A. Tes. 

Q Now you stated from your examination that the Purina fed 
birds showed a fatty liver syndrome, but the Pease birds 
appeared to be a normal flook? 

A. Doesn't the exhibit show that three of the Pease birds 
were not in production and that the fourth bird had excess 
body fat, yellowish liver somewhat brittle? 

Q Yes. So how is it normal out of four birds to have three 
not In production? There is nothing said whether the 
fourth one is in production or not, but it has excess body 
fat, yellowish liver and somewhat brittle. 

A. Based on a four bird sample, it Is not unusual to have 
one or two birds that have extra body fat from a normal 
flock. Also, it is my understanding that these birds were 
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all raised together, and that these birds were quite—I 
guess you mentioned they were In quite good condition when 
they first came into production, and apparently the only 
difference is that the Pease feed that they received after 
they were housed, I would suspect, is only when they came 
into production had a little bit of this, but apparently 
on the Pease feed they didn't have the problem; the problem 
was resolved, I guess. 

/ 

Q Well, apparently on these four birds that didn't resolve 
by making them lay eggs? 

A. Well, here again, one bird out of a 4,000 bird flock 
Is hardly a sample to incriminate that particular flock. 

Also, three birds, out of the 4,000, out of production Is 
not unusual. 

Q Now, that was four birds out of around a forty-five 
hundred bird flock, is that correct? 

A. Well, my records show 4,000, but give or take five 
hundred. 

Q Okay, give or take five hundred, and you have nine birds 
from, we'll call It the sister flock, out* of approximately 
25,000 birds. Do you think nine birds is a fair sample? 

A. I suspect that In doing diagnostic work we are always 
dealing with samples that are too small, but there Is no 
other way out of it, and this is one reason 1 travel to 
farms to post on the farm and handle a lot of other birds, 

* * 


9 
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Itself. Zf they were there* Z didn't make note of then 
'a these particular eases. 

Q Would they be risible by a gross examination! 

A. Tes. Z think we noted this in the notes that there 
was one that went only to the fan* Z think* with numerous 
hemorrhages on llrer surface. We take sections of the 
llrer. Zt Is possible to out a plane In a way that would 
miss these hemorrhages. 

Q Now returning for a minute to fatty llrer syndrome, has 
It been designated as a dlseaoef 

A. No* still a condition. Zt Is not established. It 
looks like a separate and distinct entity* and It is being 
reported orer the country under the ten "fatty llrer 
syndrome*” but until more research work Is done on it* 
and the cause completely established* why It won't go 
into the nomenclature as such. 

Q Now in your recommendation of the six per cent oat hulls 
which was to lower the energy* would Increasing the pro¬ 
tein accomplish the same result! 

A. In order to Increase the protein* the energy would 
automatically go down soswwhat* Z suppose* and an Increased 
protein helps bum up more energy as you are digesting the 
protein. Here again* this Is probably a question for a 
nutritionist* but when you digest protein you use up energy 
to digest it. Zf you give a higher energy diet—-a hichcr 
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protein diet, I an sorry—a higher protein diet, as this 
bird eats this diet, she is automatically using energy to 

4 

help digest that protein. So she is using up some of this 
energy. In effect, you might say the energy is going to 
be expended more quickly. 

And, with the six per cent oat hulls that change of feed 
became effective over a 28-day period, how long would any 
ordinary change of feed take to become effective in the 
chickens? 

A. An ordinary change of feed, it would depend on what 
that ordinary change in feed was. 

Well, if it was a change from one brand of feed to another. 
A. Well, let's put it this way. I think what you are 
asking, if the energy level was, say, reduced by one 
hundred calories per pound, if a flock was on an energy 
level of thirteen hundred fifty calories and you went on 
to a brand of feed that only had twelve hundred fifty 
calories per pound, how long would it take for this to 
show up? It would depend on the condition of the birds 
at the time; depend on their eating habits, and this sort. 

I don't believe I could answer that question for you. 

Now turn to Exhibit Number 3 ;" that is the White Leghorn 
birds you examined, or received on November 16, 1972, fluid 
did a final examination on November 30, 1972, is that 
correct? 
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Q OK. 

A. Actually tom of than showed eoooldloals too. If — 

Q Would you explain what that 1st 

A. Yes# this is a protosoan infection of the intestinal 
traot, which if severe enough can bo fatal# certainly 
very debilitating. 

Q OK. Would pny — Would any of these# — well# obviously 
the oocoidlosis you said was — would any of these other 
diseases be fatal! 

A. lea. Marek's would be. lymphomatosis could be. 
presumably the two with the gout# Z presune lied with the 
gout because he brought in — the birds he brought in 
before were dead. Two of those that were dead showed 
these signs of gout. Ihls Is sort of & terminal change# 
that's how we see it. 

Q So they died of the gout# rather than suffocation •• 

A. Oh# they died of whatever caused the gout# Z guess. 

Q OK. Would any of these diseases oause reduced production? 

A. Marek's could; lymph&aatosis could; the coecidlosis 
could. 

Q OK. So any of then could; gout would not. 

A. Yes. I would even venture to soy that the tendonitis 
might# too# because they — they're not able to hop around 
as thoy should# there. They are lame. 

Q OK. Z'm going on to report 350. 

ess 

_i 
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*. WoXl, eartalnly tho number of bird* aubmlttad, a high 
proportion of thorn ovary tine showed avldanca of Morale's 



disouso and/or lyxqphold leukosis. I moan Hj. birds at this 
point and 12 of tha ll*. examined showed lesions that were 
ccmpatiblo with these two conditions, one or the other of 
these conditions. 


Q And up until this time, you hod posted, let me count them, 
abuut 53 birds, according to my countT 
A. I presume so, I haven't totalled them up, 

« Was tlioro anything In avldanc. In thla flock that would 
cause production problemsT 

MR,- CISARY. Up until January 25, 1972? 

Q (by Mr. Schobel) I»m sorry — I»m sorry. I«m talking 
about up until the 25th. 

A. I never did see the flock. How do you mean? P*oin 

what I caw? 

Q Fi»om \;hat you saw. 

A. That could cause production problems? Veil, as I 

hnvo er.id before, Marek's disease could cause production 

problems. 

I «. Would you say that thla waa a fairly a.rlous caa. of 
Maroic» a disease, a fairly sorlous situation? 

MR. CLEARY, If you know. Doctor. 

Q (bj *«p• Schobol) If you know. 

MR. CLEARY. And what does he mean by serious? 



Tv 
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Q (by Mr. Sehobal) Oam 9 if you know* and what do you naan 
by sarlousf 

A. Without looking at tha flock aa a whole and hating 
some idea of tha Mortality* and actually relating tha 
oauaaa of Mortality to — of tbaaa conditiona, I can't 
a ay. These are basically presented to ne for examination. 
There was a high percentage of the birds presented to ne 
showing these lesions* but when you think in terns of 
27*000 birds* there's quite a few birds there compared to 
the numbers that I saw* 

Q Up until this time do you recall any evidence of the birds 
being overwelghtf 

A. So* I'm afraid that I don't — Z can't say anything on 
that point. Z have — Z really have no — no reoolleetion *. 
Q Is this something you would normally note in a report such 
such as thisT 

A. If — If — Probably if Z were desperate to report 
something else. Or desperate for soon thing to report* 

Put it that way* Z naan* if — if there was sons — some 
sort of definite reason the nan brought the birds in to us. 
He — He couldn't understand* say* why production was fall- 
. ing or was dropping and so forth* and we would be looking 
for — looking at then rathor oarefully for a whole boat 
of — of possible oauses of this* In all the birds we 
examined so far* the — the the Main thing we found* 
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as I said, was Marek's and leukosis and that'a probably, 
you know, what we — we sort of settled with that diag¬ 
nosis. Ve didn't notice snything in particular in tsrrna 
of.— of overweight at this stage. 

Q Wouldn't overweight be important considering the imrek'a 
md lymphoid leukosis 7 

A. Important in what way are you thinkingf 
Q Important as oausing problems in the flock, production 
problems or mortality problems or whatever kind of 
problems he was having. 

MR. CLEARY. With respect to the correct 
question, which disease are you talking about, with res¬ 
pect to which problem? I think there's about four qusstions 
in one in there. 

Q (by Hr. Schobel) Considering that Marek's disease obvi¬ 
ously was in the flock. 

A. I will — I will, I will say this at this point: At, 
at this point, on the basis of what I have noted dcm hare, 

I don't think that, that overweight would have boen much 
of a problem; otherwise we probably would have noted 
this. 

Q OK. 

A. This is — this is, well, this is 1972 and we'vo 
looked at quite a few birds, and without having this in¬ 
formation written down, I would hate to just say cotogori- 




A 84 

Dopooition of Dr. Barold C. Gibbt - for Plaintiff - Diroot 




231 

eally, no or yet. 

Q OK, now we turn to 638 . It*e tea White Leghorns from 
Dostie, once again. It's dated March 21, 1972 . low, the 
diagnosis appears to change at this point. Would you go 
into that? 

A. Well, of tho birds that he subsdtted, three of then, 
and again these are not categorised, three of them showed 
lesions which were ooapatible with the diagnosis of Marek's 
and we noticed what we called fatty liver syndrome in six 
birds, vhioh would imply overweight and liver changes 
whioh we feel go — are compatible with this diagnosis. 

Q Would you be more specific in defining fatty liver 
syndrome? 

A. Well, these are birds that seem to have, X mean, I, 
whether that, what I see now is what X saw in these, this 
is not what I'm trying to say, because X, X can't do this, 
but X, in order to make a diagnosis of fatty liver syndrome, 

I would cortalnly have had to have seen great quantities 
of fat in theoe birds, excessive abdominal fat and charac¬ 
teristic lesions in the liver; the livers instead of being 
the normal, nutmeg brown oolor would be sort of yellowish, 
probably with hemorrhages, petechial hemorrhages or in some 
eases, real hematomas, in other words where you've got a 
leakage of blood under the liver capsule. And we did see 
these lesions. 





A 85 

Deposition of Dr. Harold C. Gibbe - for Plaintiff - Direct 

232 

Q Well, were the birds as a whole fat or was Just the liver 
fatT 

A, Die, the birds that I wrote a diagnosis "fatty liver 
syndrome" would have been on the whole that. 

Q So this, does this mean to you an overweight bird? 

A. Beg pardon.? 

Q Does fatty liver syndrome mean an overweight bird? 

A. Well, it suggests fat. For some reason these birds 
seem to be depositing tremendous amounts of fat in their 
bodies. That's what we, we call fatty liver syndrome. 

Q OK. I notioe at this point you didn't make a recommenda¬ 
tion. Is this, do you normally as a practice make a re- 
consaendaticn for something like this? 

A. No, only — 

Q As a suggestion? 

A. Usually only if I think there's any point to it or if 

we're asked for it. In this case we were just asked to 

look at these birds and, and describe what we saw and that's 

what we did. Hie thing is, with many of these autopsies, 

the man who brought them in is probably there while we 

did them. And we probably talked. This is one of the 

reasons why these reports are somewhat skimpy sometimes, 

because, you know, and we sort of pass on verbal inform¬ 
ation. 

Q Oliver Libby then, would have brought all these birds — 
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A. Xes. Present. 

Q — lnT Be weald here given you ell the information— 

A. That's right. That's right. 

Q — in these reports, other then of ooarse your expert? 

639 # which wes brought in the next day -- 
A. Yes. 

Q .. around Mr^oh 17th, end this is f ur birds? 

A. Four birds and eggs. 

Q AH rigit, will you once again, would you Just tell us 
about that report besioelly? 

A. Veil, the eggs were brought in because it wes reported 
that, as it says there, then these eggs were boing oandled, 
they exhibited an abnomal oolor, a green-gray oolor, and 
I wasn't sore exactly what they mean t by this, Whether, I 
presume, you know, in, in candling the egg, this, this 
showed up in the shell part, but be that as it may, he 
asked ms to look at these egge and see if we could see 
anything, which we did. Ve opened them up and examined 
them. They appeared normal. I, they appeared normal, 
and the, the, the birds showed again similar type of 
lesions that we had seen in the previous lo t. 

Q <*• 

A. Again, Just because I put down fatty livers, that is 
rather, that's sort of ay shorthand, Z suppose, for fatty 
liver syndrome, which is What Z wrote down for final, final 
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diagnosis• 

Q So you didn't mean by that, that the livers themselves 
wore fatf That meant the birds were fatT 
A. Oh no, not Just the livers alone, yes. 

Q The livers alone were fatT 

A. No. That's not what I mean. I, I, I, when I wrote 
this down, these were birds fro* the same, from this, 
the same group of birds that ve previously looked at, and 
I noted that lesion there again. Fatty livers. 

Q OK. Vhat is the oaged la, ? fatigue ayndrasMf Is that 
different from the fatty liver syndrotaeT 
A. Well, there is some, some argument on this, Z guess. 

I could be taken to task on this. There, there are a 
number of things assooiated with, with, with eaged layer 
fatigue. Including changes in the, in the large vessels 

and so forth. I, Z had some discussion with sosie of my 

% 

confreres at this point and this is one of the things that 
thoy suggested, meaning that after talking with them that 
this is the whole general complex and they suggested on 
the basis of what Z had found In these overfat birds, with 
fatty livers, that their ration be out baok to 90* i of the 
food intake. 

Q How would you go about doing that? 

A. Wo11, you could either restrict the feeding of these 
birds or, I think one of the things Z suggested to 

* * * 
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liver ijodroM tad Just a fat bird? 

A # 0h f I 1 * sura there la auoh a t hin gs yes. 
q i #( g 0 you — I don't qulta understand and I'd lika you 
to explain it to ns if you oouldi how thia fat bird 
progresses on to what wa call tha fatty liver syndrome? 

MR. CISARY. Oo ahead. Doctor. 

A. (by ftr. .Gibbs) I, but again, again — getting back 
your question •• I don't t hink anybody really knows 
satisfactorily, has aluoi^atad tha cauaa of, of, of tha 
fatty syndrome. Tha currant theory aa I understand 

it, ia that high energy intakes in feed will predispose 
or bring on thia condition. I think it's still though, 
somewhat, ia an experimental stage. You'd hare to probably 
talk to a, a number of, of authorities in this area. I 
don't claim to be an authority in this area. I claim to 
be able to recognise the condition when Z see it, or at 
least I thihk I can. But as to getting into the nitty 
gritty or the fine points of the etiology of this condi¬ 
tion, I really don't olaim to be an expert. 
q Is it a disease, fatty liver syndrome? 

A. Yes, if it kills birds, yes. It's got to be. 

Q OK. 

A. It's pathological change. 

Q OK. OK, I'm going along to 6$6. This is the one where 

the hiato-pathology was done. 

a • • 
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back somethings We did do some serology. And we oheoked 
these birds out, and again, again this, was done at the 
request of Hr. Libby. We cheeked these birds out for the 
presence of mycoplasma; tfeere were two types, and those 
are the results. They were, they were basically negative. 

Q What does that meant That they 1 re — 

A. They didn't have antibodies to the disease In their 
sera. 

Q So in other words, thee birds — 

A. We did the serology. 

Q — did not have either MS or MO? 

A. MG, yes. 

Q Thoy did not iiave it? On this fatty liver syndrome, are • 
you, are you aware of what causes this disease? Or do 
you know what causes this disease? 

A. Fatty liver syndrome? 

MR. CLEARY. Do you have an opinion? 

A. (by Dr. Oibbs) Yes, I — 

Q (by Hr. Schobel) Do you have an opinion as to what causes 
it? 

A. Well, I have an opinion based on what I read and that 
is that 1 would think and again, I haven't been reading 
that, I havon't been reading in thle field recontly. It 
seems to bo associated with particularly high, high levels 
of enorgy in their diet. And this has been experimentally 
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reproduced on—this particular condition has boon brought 
on in birds by workers at Klo hl g an Stats, I believe. 

Q What do you naan by high? f 

A. Well, you nean aotual perosntagssT 
Q Well, Just high—what do you man by high* 

A. Hmfcn, that's, that's a good question. I'd hate at. 
this tine, as Z'a not a nutritionist, I would hate to 
ecne up with a speoifio figure. Tour — in terns of a 
percentage level, I man, of, of, of energy in the diet, 
q Ho, you used the tern high and I'm just trying to pin 
down, I've heard this tern throw around so many time. 

I'm trying to pin down what is mant by high* - 
A. I really wouldn't, I really wouldn't like to venture 
any speoifio infornation on, on you know, aotual levels, 
because I don't know then. 

q OK. Well, naybe that wasn't a proper statemnt then that 
it's caused by high energy levels? 

A. That's, that's what I feel; I man, this is, this is 
what I read into the reports I look at, but aotually 
Giving a figure which is a more precise way of doing it, 

I wouldn't care to venture any information at this point. 
q You Just stated that Marek's disease oould cause reduced 
production? 

A. Yes. 

Q And it's your opinion that this — 
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MR. CLEARY, do ahead. 

Q (bj Hr. Sohobel) Frlor to January 25# 1972, what would 
you aay was the primary problem of thia flock? 

A. (by Dr. Cibbe) I can’t aay, because I never did see 
the flock. 

Q What would you say was the primary problem of the birds 
that you examined from this flock? 

A. Harek’s disease and lymphoid leukosis, but I had 
nothing to do withthe selection of these birds or any¬ 
thing else. 

Q And thia would cause reduced production? 

A. Well, among other things, it oould also oause loss of 
weight in birds and a lot of other things. I mean, it’a- 
Q Due to Marek's? 

A. Yes2 if, if the, if the, the lesions, say affeot the 
ovaries then you do get reduoed production. 

Q OK. Could the — 

A. Quite often the, the reproductive tract is involved. 

Q I guess, in your opinion as an expert, oould the fact 

thAt birds were not producing cause them to become heavy? 

MR. CLEARY. Could you rephrase the question 
please? I object to it in its present form. It started 
with, "I guess." 

Q In your opinion as an expert, could the faot that birds 
were not producing cause them' to beeome heavy? 







A 92 

Dopooition of Dr. Harold C. Gibbe - for Plaintiff - Diroot 

246 

MR* CLEARY. I object to tbo fora, toot go 
•hood and answer it, Doctor. 

A. (by Dr. Gibbs) Yea, especially if thoy wore, you 
know, they wore, had a fairly adequate intake. Z mean, 
if they were, they were eating and/or maybe evsn over¬ 
eating, if they were taking, if they had an ad libitum 
feeding type of thing ao that, a free choice fe4, and 
they weren 1 1 producing, it ia conceivable that they 
could get overweight, yea. 

q In thia oaae, do you aee any connection between the flock 
being aiok with Marek's disease, poeaibly going out of 
production, and thus becoming heavy? 

A. That's a hard one to answer) state that again. 

Q Would you read the queeticn back, pleaseT 

(The Reporter then read baok the prior 

question.) 

HR. CLEARY. If you know, Dootor. 

MR. DAVIS. Ywu mean because they went out 
of production, they became heavy? Ia that what yoUTe 
asking? 

Q (by Mr. Schobel). Right. 

A. (by Dr. Qibbs) I think that if the Karek's disease 
had reached the point where it was, the reproductive 
organs were involved so that these birds were, were iolng 
out of production, that I think there would be a general 

• • • 
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Q Bow about lymphoid leukosis? What ara some of tha 
external signsT 

A. These are sometimes a little harder to, to pick up, 
but, until sometimes the birds are quite advanced; but 
again, shrinkage of combs, that would be one. These birds 
would in many cases, look sick and if you got a feel of 
them, the, the atrophy of the breast musole is a very good 
indication sometimes that something is wrong. 

Q Would someone familiar with poultry be familiar with 

these signs who dealt Hith poultry on a continuing basis? 

A. I would venture to say that he sdght have a, an idea; 

yea. 

% 

Q The two diseases that we spoke of and that you diagnosed 
in some of these birds in the early stages of their 
housing life, were Marek's and lysphoid leukosis; is that 
correct? 

A. Also cocoidiosis. 

Q Cocoidiosis. Did you — have you already testified that 
you would expect that there would be a loss of weight as 
this disease progressed? 

A. Marek's disease? 

Q Or lymphoid leukosis? 

A. Well, certainly if, if a large percentage of the 
flock wore Involved. 

3 Did you find any evidence in the birds that camo in of 
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lots of weight? 

A. Well, I can't answer that boetuto I really dldn»t — 

4 I. a finding of lo.a of mltfrt con.Ut.nt with four oth.r 
findings of obaso and fat birds? 

A* X don't know what jou'ra driving at exactly. 
q Xan't it a fact that latar on nsnj of tha birds that you 

saw wars fat and obasa? 

A* Ua-hsaan. 

Q And what I gatharad from what yoa said btfort was that 
you would have axpaotad in Jisrek's or ly^hoid leukosis, 
that thara would have been a loss of waigat in tha birds. 

Is that oorraot? 

A, if I>B| many# on the, on tha lurtay# for tha averag* 
of tha flock, if nany birds wars involved with this 
condition, I would say yas. 

q So that if nany birds baoana fat, would it not ba a fair 
conclusion that Marak's dlsaasa or ly^hold laukosis was 
not a major problem? 

A. I suppose by inference you would have to say yas. 
q Why is it that you didn't do aore of tha sarologieal 

tasting? 

A. Wall, wa did, as I said, we did serology in one 
instance at tha request of, of lb. Idbby. I think ho Just 
wanted to rule out sone of these other conditions but wa 
didn't think that the, tha. What wa ware seeing in tha 

• • * 
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the diagnosis of the obesity in the birds with fatty 
liver syndrome? Prom what you understand about the 
problem? Can you define high energy level in terms of 
results on the birds, is what I»m saying? 

A, I don*t know, ac I understand your question, you say 
the high energy level in the feed; I don't know what 
these birds were being fed on. 

Q What I'm saying is your, your impression apparently is, 
based on your reading and conversation with other experts 
in the field, that high enorgy consumption is, makes the 
birds obese. Is that oorreot? 

A. And leads to this — 

% 

Q Patty liver syndrome? 

*. Wall, yes, It, but on the other hand. It nay ha a — 
it nay he aomathing In the bird, themselves — 1 mean, 
that, that you know, predisposes than to thia, or render, 
them unable to handle this properly. I'm — 

Q This high energy? 

A. Ihia high energy, that's right, or the energy that 
they're taking in. 

Q OK. 

A. X think the reason why va suggested they, they, they 
cut down in, in. in the Mount of enorgy they were getting 
«aa, and a e «in I don't know what they wore getting, but 
It was just to try to attack this problem .t this point. 
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GROSS EXAMXHATIQS 

Q (bj Mr. Darla) May Z ask you one or two qua a ti on a. 

Doctor T V.eh rospoet to your various diagnostic report a, 
they begin with an examination in October of 1971* I 
believe, which would be No. 318? 

A* (by 2>r. (Ubbs) Ura-hawaa. 

q And, and with an examination—I*m referring to the flock 
at the Dostie farm; right? 

A. Tea. 

q And the last examination of birds from that farm occurred 
in Kerch — 

A. Well, the ~ 

Q Excuse me. Doctor, did they begin in October 26 of 1971 
and end Kerch 28 of *72? Would that be a correct state¬ 
ment? ' 

A* March the 26th. 

Q That would be No. 6£6. 

A. 656. The, my, yea, that*a right; that la the Dostie 
farm. Yea. 

q And all the reports. Doctor, from the beginning report, 
October 28 , *71, to and including the one on March 28, 
*72, relate to examinations of birds brought to the 
laboratory here at the University of Maine by Mr. Zdbby 
from the so-called Dostie farm at Bowdoinham, Maine. 

Ia that correct? 
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A. Toe. 

Q Now, la It also not ao, Dootor, that there were no find¬ 
ings of any fatty liver snydrome In your examinations of 
these birds until the examination of, let me pick up tho 
date here, of March 21, 1972? 

A. March 16th. 

Q Pardon me ? 

MR. SCBOBEL. Ia that the 16th? 

A. (by Dr. Gibbs) Oh, I'm — we're looking down here; 

21, yea. 

Q I?m going to aak you that. Doctor, I notice there are two 
dates on these reports and I have been referring to, in 

my questions, to the date at the bottom of each _ 

A. Yes. 

Q — report, where it says, final report date. 

A, That's the date the report was sent in. 

Q And at the top of eaoh report, there la a date, marked 
with the words, "date received 1 *. Zs that correct? 

A. Yes. 

Q 3o In those questions that I have Just asked you, did you 
have In mind that I was referring to the final report date? 
A. Now I do, yes. 

Q And tho answer is still the same? 

A. Ye s. 

Q Now with reepoct to the question of vhon the fatty livor 
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syndrome was first discovered, Doctor, could you toll us 
by looking over your reports whether that ooeurrsd some- 

» 

time around Koroh 16, 1972T 

A. Yes, that was the first oooasion that we saw it. 

Q Now with respect to the history that, that appears on the 
report related to that examination, that would be account 
number 63d, I notice the history says, "went into molt 
in February, eggs got snallor. They oasts back into good 
production about six weeks ago. low going back into 
molt." What does that mean to you,’ that information, 
that history? „ 

. A. Well, associated with -- hams. I don't know why they 
should have gone back into molt in February unless there 
was some change in management, change In ration or they'd 
been starved or something like that maybe. I, Z would 
feel thoro would be some precipitating cause. 

Q Normally then, it would be your view. Doctor, that 

normally birds which began producing in late October of 
1971 would not be going into molt say, scsMtime around the 
middle of January, or February, Z mean? 

A. Well, Z, Z feel — 

Q The following year? 

A. Z feel so, with this •• this wouldn't be particularly 
/ good from an eoononio standpoint. 

Q In other words. Doctor, could you tell us, based on your 
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knowledge end experience with respect to this particular 
field* how long birds usually ley* once they ere first 
pieced in production; how many weeks? 

A. I*m going to pleed lgnorenoe on thet particular 
point beceuae I*m not sure of my facts really. 

Q All right. But it is your view thet birds thet did 
start producing* say around the letter pert of October 
or the Tory early pert of November* would not be taken 
out of production end put into molt as early as the 
middle of Pebruary of the following year; is that correct? 
A. No. Xhat*s right. 

Q Now does that have any bearing in your opinion* in the 
opinions that you expressed here* the faot that these 
birds were taken out of production and then restarted and 
then taken out again? 

A. Does what have bearing? The fact that — 

Q With that history* does that have any bearing on your 
diagnosis? 

A. Well* when you say* "On my diagnosis"* you moan do I 
think this haa any bearing on what I found? 

Q Yes. I think probably that*a what ram asking. Well 
let me, let me withdraw that question and ask you this 
question! Is that history consistent with your diagnosis? 
I have particular reference to the faot that these birds 
were put into molt at an early point after they first 

* * • 
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Q Yes. 

A. — about the change? Yea. It was suggested on the 

21st of March. 

q la that fcho first tine, as far as you can now recall, 

that there was any suggestion made by you or your confreres 
here at tho University with respect to the change in feed? 

A. I .'think so. That*a probably why we noted It. I 
suspect that we talked a little bit about fatty liver 
syndrome though, when we examined the birds previously. 

Q But you didn't find it? 

A. Ho. 

Q Until March 16; isn't that -- 
A. 16th, yes; that's right. 

Q It was inaodiately after you found it that this — 

A. I was looking at — I*m sorry, I was locking at the, 
the second report. That's what confused me, yes. 

Q It was ir^sodiately after you found this condition in these 
birds in March of '72 that recommendation was made to 
change tho feod program to 90 % of whatever it had been be¬ 
fore. Is tliat right? 

A. Yes; that was the suggestion. 

Q Did, to your best recollection, did Mr. Libby or anyone 
else associated with Purina advise you of the type of food 
that tho^.» biru.< had been receiving prior to the time that 
you discovurcl tills fatty liver syndrome? 
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A. I do vaguely because I was very busy In the egg room 
at that time. I was mostly in the egg room. 

Now there has been some testimony so far from some of the 
doctors and the experts In the field who have gone out to 
the farm to see some of the birds that were In the new 
complex. I think It was Mr. Morrill who Indicated the 
new complex was started around the end of 1969 or first 
part of 1970, Is that oorreot? 

A. Right. 

So prior to that time, how many buildings and how many 
flocks did you have? 

A. Jus* the three buildings In Wolcott. 

And, then you were able to arrange some kind of financing 
and began construction on the new complex? 

A. Right. 

How many buildings were constructed, and If you recall 
over how long a period of time were they built? 

A. I know we had birds in there in January of 1970. I 
know we had birds In the first one, and probably the spring 
and next summer we had the two other ones, I think. 

MR. CLEARY. May Z have Just a moment, your 

Honor? 

THE COURT. Yes. 

(By Mr. Cleary) When you started the new complex about 
1969 or the first part of 1970, what was your main function 

• • • 
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A. That house, April 5th of 1971* 

Q So in April of 1971 you put in tono brown birds? 

A. Right. 

Q There were already some white birds in that house? 

A. No, that was the first one we put in. 

Q Now the chart or' the graph we see hero narked Plaintiff's 

"IT for identification is a series of dots connected by 

* 

a line. Who prepared that chart? 

A. I did. 

Q From what figures did you prepare it? 

A. From the figure? These•figures here. (Indicating) 

Q And, you are naklng reference to what is narked Plaintiff's 
“29" for identification? 

A. Right. 

Q Would you explain to the Jury how you na In tain your records 
on a weekly basis? What kind of aqrsten you were running 
when you were In the office and not In the egg reon to 
keep count of the nunber of eggs that the birds were 

laying? 

A. Well, there is a nan that takes care of it, and when he 
come back at night, whenever we run the eggs, he put it 
down. He takes it on the counter and sets it down and 
then brings It to the office, and Z keep it there. 

Q It is Just a paper? 

A. Yes, on a yellow pad we give hln. 
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Q How often, normally, would you total these little slips 
the man would bring In? 

A. Usually, I take all the slips I have during the week 
on my desk and put them In each file, building "A," "B" 
or "C", or homosote, and every Monday .night I usually 
add them up. 

Q Every Monday night? 

A. Right. 

Q On every Monday night would you also add all of the slips 
from all of the eggs that had been accumulated the previcu 
week? ' 9 

A. Not always, but It was Just my way of keeping track 
of the eggs, really. At that time, all I wanted was to 
keep track of the eggs for the end of the year for income 
tax. 

Q You were interested in the total number of eggs the 
birds produced? 

A. Right, and at the end of each batch of birds 1 was 
adding up all the eggs I had, and I knew. 

Q Do you know much about egg nutrition and feed, yourself, 
for the birds?’ 

A. No. 

Q Your primary Job was in the office and there In the egg 
room? 

A. Grading eggs, and in the 1 office. 
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Q What kind of accounting syster was there for the eggs, 
let'8 say, back In the fall of 1970 after the birds had 
gone on to the new feed that Purina was feeding them? 

A. What kind of accounting system? 

Q Yes, how did you count them? 

A. We were counting the eggs In the egg room as we were 
grading them, because we had no counters In the hen house. 
Q So at some point, the counters were actually Installed 
In the hen house? 

A. Right. 

Q Did they go on the conveyor equipment that Is In there? 

A. They go on each belt from the small belt onto the big 
belt. 

Q Do you recall approximately when the Individual counters 
were put In? 

A. I think some time In 1971, but Z am not sure. 

Q Do you recall If It was early In the year or toward the 
end of the year? 

A. Ho, I don't. 

Q Now, I would like you to tell the Ladles and Gentlemen 
of the Jury with respect to that one flock of birds, what 
your records show for the peak that those birds reaohed, 
and approximately when they reached It. 

A. Well, on that first row, the brown birds, the peak 
was around 66. 
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f 

Q That would be 66 per cent? 

4tr 

A. Sixty-six per cent. 

Q And, what does the chart show for that bird as a suggested 
recommended, or target production peak? 

A. The same day would be 83, almost 84. 

Q So according to the chart the peak should have been 84 
per cent? 

A. Right. 

Q But the peak was only sixty some per cent? 

A. Right. 

Q How do you determine at what point the birds peak? What 

part of your record—and I think It Is Plaintiff's "29" _ 

tells you what the percentage of production Is, or how do 
you compute It? 

A. Veil, at first, right here, I had Just brown eggs 
only, total dozen per week, and then when you asked me some 
more figures, I took that total dozen per week, or what¬ 
ever I had per week, and divided It by seven, so I put It 
In another row here, and this was the average eggs per 
day, and then with this and the number of chickens I had 
on here I could tell how much percentage were laying. 

Q At some point In time, I asked you, did I, to get the 
figures together and to prepare production graphs from 
your /*lgux*es? 

A. Right. 
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q And at that point in tine, or lot's say Just prior to tha 
tine Z actually asked you to go ahead and get these figures 
together for us, what figures did you hare already in your 
books and on papert 

A, I had the mortality every month. X was putting down 
the amount of chickens I had left there, and I had per 
week, or the slip X had on that certain week, the amount of 
eggs that X had, docen of eggs per week. 

Q So the figure, or column, you have marked "Dozen of eggs 
per week" might not necessarily each or any week be Just 
seven days worth of eggsT 

A. No, no, probably not because X was taking Just the 
slips that I had at that time, and it didn’t matter to na 
if they were this week or next week; as long as they were 
on my sheet that is all X wanted. 

Q So the eggs that may have come out of the house last week, 
they would have been counted and put on a slip, but you 
might not have marked them in your books until a week or 
so later? 

A. Right. 

q Now with respect to complex "A", what eolor were these 
birds we are talking about now, in what we call, X guess. 
Flock A-l? 

A. Right; brown. 

Q Did you compute a gain or loss based on a market price for 

• 90 
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in Complex "A"? 

A. Kay 31st they start dropping their first errs prcbably 
twenty weeks. 

Q Kay 31st of what year? 

A. 1971. 

Q And, do you have any other charts or figures her? which 
also indicate the raw material data, the raw figures that 
you computed that graph from? 

A. Right. Kay 31st, they were white eggs, total dozen 
per week, I had 679 dozen. 

Q But the birds we are talking about now, can we call then 
Flock A-2, okay? 

A. Yes. 

Q That is Plaintiff's "3" for identification? 

A. Yes. 

Q And, you have reference now to what has been marked as 
Plaintiff's "29” for identification, and are those the 
back up figures of egg production for that flock? 

A. Right. That is how I used to put it in my book. 

Those pages are from ray book. 

Q Tell us again, slowly, how you actually go about computing 
the number of eggs. How do you go fcbout counting the 
number of eggs that these chickens produced, let's say, 
in one week? 

A. Well, every day that we do run the barn, the man that 
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works there always bring »e this count. After we finish 
the white birds, the white eggs, he take all the counts 
on the counters and put it on the yellow piece of p aper, 
and he raise the count for the next time we are running 
them, and every night he come to the office and leave it 

on the side of my desk. 

When you say, "you run the barn," what do you meant 
A. When we grade eggs, we put the switch on in the egg 
room and the eggs come directly into the egg room. 

When the chicken lays an egg out in the house, what happens 

to the egg? 

A. They drop on the belt. 

On the conveyor belt? 

A. Right, and when we need the eggs, we put the switch 
on a certain row and thettoole bam, if we want to, it is 
all separate and we bring them by that means into the egg 

room. 

So, it is automatically brought by a conveying belt into 
the egg room? 

A. Yea. 

Where does the counting take place for the eggs? 

A. Right before they leave the small belt to gO on the 
big belt that brings them to the egg room. 

There was a counter Installed right out in the chicken 

house? 
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A. Right. 

Q Is that dona every day? 

A. No, not always. 

Q Do you do It as you need the eggs? 

A. Right, or as they are needed; for a flock that would 
lay a lot we would have to do them every day, even If we 
don't need the eggs,to put In cartons for the Plrst 
National, or whatever. 

Q But you don't do this necessarily every day? 

A. Not at first, no. 

Q Now the eggs then. If I understand It correctly, would go 
down to the conveyor belt when you need them In the egg 
roum. You push a switch and they come In by conveying 
belt from each row In each house? 

A. Right. I 

Q Can you.control each row separately? 

A. Yes, we can. 

Q So for each row of birds— 

A. There Is a switch for each row. 

Q Now the total would then be taken off the counter? 

A. Right, In the barn. 

Q And then how is that recorded? Is that put on a piece of 
paper? 

A. Right, by the nan that works In the bam. 

Q And, that Is given to you? 
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A. Right. 

Q And, then where does that figure go from that pleee of 

paper? 

A. Well, I usually Just leave it there every day. If I 
have time, I take Barn "A" and put It In File "A", or 
Barn "B" and put It In each of them. Eaeh of them have a 
separate file, so I put them there, and every Konday I 
take those papers and add them all up and that was what I 
was putting down here. (Indicating) 

Q So depending on what Barn, "A," "B," or "C" that you were 
taking eggs from that previous week, that would determine 
what slips you had on your desk? 

• ns --a. a 

n • AtXj^UWe 

Q Hdw in some weeks would you have less eggs from one barn 
and wore eggs in another bam? 

A. Yes, because some times on Monday, If you need brown 
eggs or white eggs, you leave the brown eggs In there and 
just do them on Tuesday or something like that, or If there 
aren't enough eggs to keep them busy, lots of times we 
let the eggs stay in the bam and next day there are more 
egpo and thevhob egg room is busy with them, or If we need 
than. 

Q What would be some of the factors that would cause you to 
leave, let's say, the white eggs out In the bam with the 
chickens, underneath on the conveying belt, and bring In 
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brown eggs? 

A. If we need the brown eggs, we do. the brown. 

Q What determines whether you need the brown eggs or not? 

A. By the orders we get from the stores. I mean, like 
we got just two days, Monday and Tuesday, and on Wednesday 
we do have to be ready to load the truck for Wednesday 
night and then the same, the truck has got to leave every 
Monday and Tuesday, and every Thursday and Prlday. 

Q It Is kind of a scheduling thing? 

A. Right, but we have to be ready to have all the orders 
go out. If we are short of time at a certain point, short 
of time to do the orders for the trucks, we overlook the 
white eggs or brown eggs, which one we have the most. If 
we need more brown eggs, we do just the brown barn. 

Q So you call In just brown eggs? 

A. Right. 

« So in any given week on a brown egg chart, you night ahow, 

for example, an awful lot of brown eggs that Monday night 
when you marked up your slips? 

A. Right. One week you graded the eggs for that barn just 
like three or four time, that week, but the reat of the 
•ess go In the next week, naturally, .0 next week Instead 

of having seven days eggs, you have got t.n days eggs or 
something like that. 

Q So your weekly figure „ig ht h . v . „ llm . „ ^ Qp foup 
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days and might have as many as ten or eleven daysT 
A. By the way I was putting It In my book, yes. 

Q With the A-2 Flock, can you tell us at what date they 

peaked according to your records, and what the percentage 
of production was at that time? 

A. That would be August 29th and It was 75 or 76 by this 
chart. It is about 75 or six. 

Q Per cent? 

A. Per cent. 

Q What does the breeder show the expected percentage of peak 
at that point? 

A. See, there Is two line In here. Some cards have Just 
one line, but It would be—suppose I take It In the middle 
of this—It would be 86-85* 

Q And, generally, what happened to production after that 
point, after the low peak of 60 per cent? 

# 

A. They t' )ered down slowly. 

Q On what date was there a disposition of these birds? 

A. These A-2 were molted on May 22nd. 

Q Of what year? 

A. 1972. 

Q So that when you say the birds were molted, what do you 
mean? 

A. Well, that part my husband does. He takes the water 
away and feed away and somehow return It slowly. Z don't 
know. 








A 113 

Leopold Leriche - for Plaintiff - Direct 


322 

MR. CLEARY. Your Honor, based on our conversa¬ 
tion at the bench with respect to the exhibits, I think 
we will suspend with Mrs. LeRlche at this time and call 
Mr. LeRiche to the stand. 

THE COURT. All right. 

LEOPOLD LERICHE, Sworn 
DIRECT EXAMINATION 

Q (By Mr. Cleary) Would you give us your full name for the 
record, please. 

A. Leopold LeRiche. 

Q Where were you born, sir? 

A. I was born in Actonville, Province of Quebec, in 
Canada. 

Q When did you come down to the United States? 

A. I think it was 1951. 

Q And what was the reason you came down at that time? 

A. My father bought a farm here in the State of Vermont. 

Q Were you married or single then? 

A. I was married. 

Q What is the extent of your education? 

A. I went to third grade in school, 
si Where was that? 

A. In Canada; in Actonville. 

Q About what time did you start into the table egg chicken 

business? 
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A. About sown years ago* Z think. 

Q Where ms that? Where was your first operation? 

A. Za Woleott. 

Q How nany birds did you have then. If you reeall? 

A. At the very beginning we went Into the neat business. 

We were In the broiler business at that tine at the very 
beginning. We had about three or four hundred birds, Z 
guess. 

Q And then froa there, you went to the laying birds? 

A. Quite a few years. Z stay In the neat business, the 
broiler business, and then later on we went Into the egg 
business, yes. 

Q When you want Into the egg business, what kind of facilities 
did you have?- 

A. Z borrowed ny father's bam which he wasn't using at 
the tine. 

Q How many birds were In there? 

A. We started with three to four hundred, and eventually 
we Increased to capacity. 

Q Which w*\s about what? 

A. About 5,000 eapaelty of the bam. 

Q Do you reeall approxlnately when It was that you began 
construction on a new building for nore birds? 

A. A new building? 

Q Yes, and Z an speaking now of a tine previous to the 
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construction of the new complex. 

A. Yes. I would think probably *55. 1955, I think. 

Q What building did you construct then, and where was it 
built? 

A. Veil, can I answer this question this way? I bought 
a house, and where we bought the house there was a piece 
of land vacant, so there was room for a couple houses 
there. We built one there when we bought the house. 

Q When you say "room for a couple houses,” you mean chicken 
houses? 

A. Yes. 

Q Who actually built the chicken houses? 

A. He and ay wife. 

Q How large a facility were they? 

A. I think the first building is 136 by 36. 

Q When you say you and your wife built them, do you mean 
that you paid to have someone build them? 

A. No, we build them ourselves. 

Q What are they made out of? 

A. Made out of plywood and matched board. 

Q A regular frame construction? 

A. Yes. 

Q And, how many birds were housed in there at that time in 
the late Plftles? • 

A. That house, I think if I recall, hold about 15,000 birds. 
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Now, do you recall what food you woro foodlng back In tho 

» 

late Fifties or tho early Sixties when you had the other 
buildingT 

A. At the beginning we were on contract with other feed 
companies like Eastern States. 

So you were raising chickens for someone elseT 
A. On contract, yes. Ve didn't hawe any money to finance 
the house, and besides raise the ohiekens. Ve couldn't 
swing that. 

So they actually put the birds in? 

A. Tes. Ve take care of it for them. 

And, you were paid so muoh? 

A. A week, yes. 

Did there come a time in the spring of 1970 when some of 
the people from Ralston Purina in St. Louis, or some of 
these other couriers came to see you? 

A. Yes. 

Could you tell the Court and Jury, if you recall, who they 
were? 

A. One of them was Mr. Purnler, and the other mo, I 
don't remember his name. 

Were there any doctors, or nutritionists, in the group 
that came to talk with you? 

% 

A. Yea, there was one nutritionist of Ralston Purina. 
Subsequent to that meeting in 1970, did you receive some 
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correspondence from the Ralston Purina Company about that 
meeting? 

A. Z have received a letter, I think. 

Q Yes, did you receive a letter? 

ft 

A. Yes. 

DEPUTY CLERK ATHERTON. Plaintiff's Exhibit 
"6*1" for Identification Is a letter dated August 5, 1970. 

Q (By Mr. Cleary) I ask you to look at Plaintiff's "6k n for 
Identification, Mr. LeRlche, and ask you to tell us If 
that is the letter you received from Ralston Purina Cor.pany? 
(Handed to the witness) 

A. It Is, sir. 

Q And, do you recall, or does that letter refresh your 
recollection as to who the Individuals were that were 
actually there at that meeting with you, and what was the 
date of the meeting? 

A. I don't exactly remember the date of the meeting. 

The letter Is dated here, August 5th, and that must have 
been about ten days previous to that. 

Q That the meeting was held? 

A. Yes. 

MR. CLEARY. Your Honor, we offer Plaintiff's 
"6**" In connection with Mr. LeRlche 'a testimony at this 
time solely for the purpose of refreshment of his recollec¬ 
tion so he can tell from the exhibit who the people were 
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that were present At that meeting. 

NR. DXVOLL. Mo objection. 

THE COURT. Sixty-four is adsiltted. 
(Plaintiff's Exhibit "64” was received in 

evidence.) 

Q {By Mr. Cleary) Now with respect to that lettei, Mr. 

LeRlche, tell us who the letter indicates the individuals 
were who were at that meeting and what the date of the 
meeting was, according to the letterf (Handed to the 
witness) 

A. Veil, at that meeting there was Mr. Oene Counard, Mr. 
Arthur Gauthier and Mr. McLeod, and Z think this is it. 

C Can you tell us who signed that letter? 

A. Z read very little English; Z don't read. 

Q It says here, "Bill Ragland, Ph.D., Nutritionist". Do 
you know him? 

A. Yet, now the name comes to me. Mr. Ragland, yes. 

Q Prior to this meeting in 1970, and am Z correct in assum¬ 
ing that the letter Indicates that the meeting took place 
on Thursday, July 30th? 

A. Yes. 

Q Do you see July 3Cth? 

A. Right. 

Q Prior to that meeting of July 30th of 1970, were you feed¬ 
ing Ralston Purina feed to your flocks? 
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A. Yes, Z was. 

Q To all of your flocks? 

A. Yes. 

q There were no other feed manufacturers feeding your flocks 
In 1970? Let me rephrase that. Were there any birds that 
were eating Pease grain or any other feeds? 

A. I think It is possible maybe I was beginning to feed 
Pease grain at that time, or somewhere in there, I guess. 

Q So the Jury will have a frame of reference, when was that 
first house in the new complex, the "A" building that we 
refer to, when was that constructed, when was it finished? 
A. I think in the fall of 1970, I think it was. 

0 Some time in the latter part of 1970? 

A. I think so, yes. 

Q And, at the time that the Purina people came to talk to 
you in July of 1970, did you have any buildings up at 
that time? 

A. Yes, I had one, I think. 

Q Thai would have been the "A” building? 

A. Yes. Mr. Cleary, maybe it was 1969* I don't have all 
these things. I memorize everything, and I try to memorize 
too many things, you might say, at some time. 

Q Would your wife have a better idea of the figures? 

A. Of course. She does all the bookkeeping, but I think 
it v;a9 1969 or '70 we started building the complex. 
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Q And, It was after you started building the complex that 
the Purina people earn and talked to you? 

A. Tea. 

Q Tell us. If you will, what the general oontent of the 
conversation was in July of 1970 from the Purina people, 
and If you can identify the people who were there, and 
what each of them said, if you can recall. 

A. Veil, they came in and at that time Z was feeding 
another type of feed. 

Q You say it was still Purina feed? 

A. Yes, and they said, "Veil, Nr. LeRlehe, Z think ycu 
ought.to take our advice over here.” This was discussed 
with Arthur a couple tlasee before this new type of feed, 
the new program they had, and this is why these people 
came In and saying that Z was going to save a lot of money 
by feeding this particular type of feed; 

Q When you say "Arthur,” you mean Mr. Gauthier? 

A. Yes. 

Q And, he was a salesman for Ralston Purina Company? 

A. He was, yes. 

Q So there was some discussion with the area salesman for 
Purina prior to the group coming to see you? 

A. There was, yes. 

Q And, they were talking about a new type of feed? 

A. Yes. 


• # • 
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A. No. 

Did they indicate to you at that time'whether you could 
expect any different production results from your birds? 
A. I would get Just as good production with this feed 
than their other feed. 

Than their other feed? 

A. Yes, I would save a lot of money. 

How was your production on the older feed, at this tine? 
A. Z am not too sure. I think it was not too good. At 
that time, it wasn't too good. 

Do you recall approximately when you started on this 
Life Cycle Peed? 

A. Repeat the question again. 

Do you recall approximately when you started feeding, or 
the feed was delivered by Purina? 

A. After the meeting, some time, I switched. I start to 
begin to feed this feed. 

Would it have been in 1970 or in 1971? 

A. I think it was 1970, latter part of '70. 

And, do you recall which flock you started feeding it to 
first? 

A. I think it is the "A" building; the "A" complex. 

How do you store your feed at the "A" building, or did you 
then? 

A. I have two big feed bins outside the building. They 







A 122 

Leopold Leriohe - for Plaintiff - direct 




333 


1971. 

Q And, at that tin* did the birds In that building go on— 
A. The mm feed. 

Q Sane feed? 

A. Tea. 

Q Where were the birds raised that went into the buildings 
"A," "B," and "C"? 

A. Raised on my hone farn in Wolcott. 

Q When would the birds that went into the houses in 1971, 
when would they have been raised, what year? 

A. They would have been raised in 1970. It takes five 
nonth to nature the birds. 

Q And, on what feed were they feeding then? 

A. They were feeding Purina. 

Q V/as it the L.C. Program? 

A. I think so. 

Q This would be at the end of 1970? 

A• Yes• 

Q So the baby chicks that went into the new complexes in 

1970, the end of *70 and in »71 were started on the Purina 
new program feed? 

A. Z think so. 

Q Do you know whether or not Purina ever changed the feed on 
you from the Life Cycle Peed? Did Mr. Oeuthler ever indi¬ 
cate to you that he had changed it? 
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A. Well, when you raise baby chicks they come In with a 
program, you see. 

Q Who comes In with the program? 

A. Purina comes In with the program and they put the 
chicks on starter and later on they change to another type 
of feed, and as they get older, another type of feed. 

Until they are ready to lay, then are two or three kinds of 
feed that you would feed on a growing bird. 

Q When the baby chicks are growing up? 

A. Yes. So they could have changed the feed without even 
asking me because I wouldn't know anything about It, you s-e 
Q That was part of the Life Cycle Peed? 

A. Yes, part of growing the birds. 

Q Did you ever receive anything from the Ralston Purina 

people, booklets or anything telling you what the Life 
Cycle Peed was? 

A. They did give me a small book one time, I guess; I 
think. 

Q And, that would have described what you are talking about? 

Do you know what was In the book? 

A. Yes, that would describe that, yes. 

9 How In 1971 then the bird. In the "A," «B." and "C" eonplex 

had already been raised on the Life Cycle baby feed and then 
put Into the houses? 

A. I don't think they were.called "Life Cycle". You Juct 
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call this another type of feed, as far as Z am concerned. 
You know. Life Cycle to me doesn't mean .nothing. 

Q Did all the baby chicks reoeive the same feed? 

A. Yes. 

Q And, is that also true of the baby chicks we have talked 
about previously that started laying eggs in 1972? 

A. They have to, yes. 

Q And, they all reoelved the same feed? 

A. Yes. 

Q Now at the time that the baby chicks went into the cages 
at the end of 1970 and the beginning of 1971, were you 
'fhere? 

A. Oh, yes. 

Q Were you in-and-out of the houses frequently? 

A. Every day. 

Q What, actually, is your function in your job at the chicken 
complex, Mr. LeRlehe? 

A. Well, in the suuiaging Z make sure Z go around my 
buildings, make sure everything is in good shape and also 
every night Z do that twice a day and many times during 
the day. 

Q And, do you inspect the young and the baby flocks as well? 
A. Especially, yes. 

Q At the time that these birds went into the laying cages, 
the end of 1970, what did they look like? 


I 
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A. I would say they looked very good. 

Q What do you mean? 

A. They had good shiny feathers and nice red eombs. 

They looked very, *ery good. 

Q Were they fat? 

A. I don't think you would oall then fat, but they were 
good plump birds, you might call then. 

Q How about the birds that went into the cages in 1971 in 
"A," "B, M and "C"? 

A. They were all the same thing, all beautiful birds. 

Q The same as you have Just described them? 

A. Yes.. 

Q How about the birds that went into the Maine building, 
the Dostie farm? 

A. The same thing. 

Q How about all the rest of the birds you saw going into 
"A," "B," and "C" in 1972? 

A. Yes, they were all grown under the same management 
and all the same type of birds, same thing; maybe not the 
same hatchery, they could have been brown or whites, but 
they were all looking very good. 

Q All on the same feed? 

A. Yes. 

f • • 

Q And, all looked the same when they were housed? 

A. Yes, the men, many, many times, mentioned it to me the 
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birds looked very good. 

Q How about in 1971* In the end of *70 when these birds 
started to produce, what was their production rate like, 
if you recallf 

A. Veil, the production, Z kept complaining to Arthur, 

Mr. Gauthier, a good many times saying, "I don't think the 
birds were doing as good as they should". 

Q When would this have been? 

A. This has been going on for quite some time in 1970 
and 1971. 

Q Did you ever say anything to him about feed, or that you 
thought some other feed should be fed the blrdst 
A. I didn't say some other feed could be fed, but I kept 
saying"what is the matter with their grain, are we ever 
going to get eggs out of these birds"t Z mentioned it 
several, several times. Z heard him one time call from 
my office into St. Johnsbury saying to the boys Z was 
complaining about the feed. 

Q Now was anything done that you know of by the Ralston 
Purina Company in 1972 when you would complain about low 
production? 

A. Veil, nothing was done, no, but they say, "Veil, maybe 
don't forget Leopold, it was very hot last week, or two 

weeks ago; maybe this affect your production," or maybe 

* 

they say when it happens to-be in the winter time, "Zt is 

* * * 










A 127 

Leopold Leriche - for Plaintiff - Direct 

339 

Perhaps I put up another shod afterwards, the generator 
house and so on, and so we didn't really put all the 
figures together. Jeannlne take the figures and she runs 
the egg roon, and I am trying to do some selling besides 
running the crew and pounding the nails, you might say, 
and we didn't keep track of the production as maybe as 
close as we should have. 

Q But, you knew the production was low? 

A. We knew the production was low. It was something that 
just didn't appeal there. 

Q How did the birds look in 1971 after they started laying 
eggs? 

A. Pardon iue? 

Q How did the birds look in 1971 after they started laying 
the eggs? 

A. Well, after awhile they began to lay their complete 
pail, and they didn't look as sharp as they should have. 

Q Not as 3hlny? 

A. Not as shiny as they should have. This fatty bird is 
something I never had before, Mr. Cleary. This is some¬ 
thing brand new to me, I never see such thing. 

Q How about in 1972, was it the same thing then? 

A. Yes. 

Q And, the production was low in 1972 as well? 

A. Yes, it was. 

* * « 
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Av Zu talking about 1970. 

Q In tha latter part of *707 
A. Yes. 

Q In that tall end of 1970 when you went on to the L.C. 
Program, and In 1971 you Indicated; I think, that the 
birds went Into their eagesf 
A. Yes. 

Q You said, "Looking wary well; they were shiny, had shiny 
feathers,” and red something or othert 
A. Red comb. 

Q And, looked a little plumpT 
A. Yes. 

Q Before that time when you were on the other feed, did the 
birds have shiny feathers, or were they—or did they look 

t 

the same going Into their cages before the end of 19707 
A. Yes, they did. 

Q And, do you recall how far back7 
A. No, I don't. 

Q Would it have been prior to the ties that you went on to 
this—let me ask you this. Do you know exactly when the 
L.C. Feed was started7 

A. When I saw L.C. Feed, this Is something that X wasn't 
even too much aware. Xt is a name. 

Q The Life Cyole FeedT 

A. They used, but It Is a new brand of feed they were 
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using, and what was the question again, Mr. Cleary? 

(The renorter read the pend.lng question.) 

A. It was started the latter part of 1970. 

Q (By Mr. Cleary) hid you have a fat bird problem with your 
laying birds? I am talking about the laying birds, not the 
baby birds. 

A e Yt?S • 

Q Before you went on to this new feed? 

A. Yes, I did. 

Q When? 

A. Well, I think the birds looked, you know, i always 
had a low productior. for a Ion, time on these. 

Q As dats? 

A. First of all. If I recall, I had a meeting way back 
with Mr. Leonard and this Is when the problem was started. 

Q Mr. Leonard? 

A. Mr. Leonard, yes. 

Q Who Is he? 

A. He works for Ralston Purina Company. 

Q About when was that? 

A. This was about a couple years, about '69, I guess It 
was. 

Q What was the meeting about? 

A. I started complaining about low production then, but 

It Is somethin* we war-n't aware of the problem, see, and 

* * * 








A 130 

Leopold Leriohe - for Plaintiff - Direct 

‘ 347 

A. The end of 1970 end beginning of *717 
Q Yes., What other houses did you have with birds In then? 

A. Well, I had birds In Wolcott tn my home farm. 

Q They were laying birds? 

A. Yes, they were laying birds at the homosote building, 
you might call It. 

Q At the homosote building? 

A. Yes. 

Q When did you start the birds In Maine, do you recall? 

A. The Maine birds was started a couple years ago, about 
2-1/2 years ago. 

Q 1971 Jr so? 

A. Yes. 

Q Without reference to years, did you have any problem with 

\ 

fat birds and low production prior to the time that you 
went on to the new Purina feed? 

A. Well, to answer you, these birds 1 am moving Into 
Maine now? 

Q No, without reference to any Individual flocks? 

A. Okay. 

Q Prior to the time that the Ralston Purina Company started 
feeding the birds this different tYP« of feed, did you havo 
any problerat with fat birds and with low production? 

A. I can't say they were fat, but we had problems. We 
always had low production. 
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Q But they weren't fat? 

A. To go back that far and say we were trying to find, 
we didn't know what we were looking for. 

Q Do you know, yourself, from your own knowledge?, or o*.m 

observation whether the birds were fat prior to the start¬ 
ing of this new program? That is what I am asking. 

A. Well, I Won 1 1 they they oould have been. They could 
have been on the heavy side, or they could have been fat. 
All I know is, we didn't get the egg production. You 
want me to tell the truth? 

Q Absolutely. 

A. You know, this is. it as far as going back and saying 
these birds were very fat, and f*ve years from now, you 
know, you don't remember all this. I see hundreds and 
hundreds of thousands of birds, and how can I say five 
years ago I had fat birds? I think the birds were simply 
they weren't in a position where they were giving us the 
results we were looking for. 

Q This was prior to starting the new feed? 

A. Yes. 

Q Is it fair to say that after the starting of the new feed 
that that is the first time you notieed that the birds were 
fat and not producing? 

A. Right. This is where this whole thing cone about then. 
Q This was after the L.C.f . 
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A. After the L.C. Peed got started and we went on to 
this, yes. 

Q I’o to the best of your knowledge, prior to the L.C. Peed 
you don't know whether these birds were fat? 

A. No, I don't. 

Q But after the L.C. Peed, you had the opportunity to observe 
that they were fat and the production was lowt 
A. Right. 

Q Is that true of all the flocks that were In the "A," "B," 
and H C" buildings and In Maine? 

A. Yes, they were all the same feed. They were all the 
same thing. 

q inis is after the L.C. Peed? 

A. After the new feed program was started, the production 
seemed to get very, very low. The production, some times, 
seems to me was ridiculous low. 

MR. CLEARY. I think that Is all I have at 

thi3 time. 

CROSS EXAMINATION 

q (By Mr. Divoll) I guess, Mr. LeRiche, we agree up to the 
time the chickens went into the houses, Purina feed had 
been doing a good Job? 

A. Well, X don't know. I guess the Purina feed, as far 
as crowing the pullets, up to that point, Z never complain' 


ed about it. 
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Q Now when did you say that you first started to use laying 
chickens? 

A. Raise chickens? 

Q To produce eggs? 

*. About seven years ago; six or seven, maybe eight years 
ago. 

Q And, you started feeding Purina at that tine? 

A. Yes. 

Q You have fed Purina ever since until, I think, the latter 
part of October of 1972? 

A. Yes, that's correct. 

Q And when you started eight years ago. I think you had Just 
one house you had built on the farm? 

A. Yes. 

Q Tell us what you have now. 

A. Well, now 1 have got my home farm. 

Q What is on the home farm? 

A. There is two building there. 

Q Chicken buildings? 

A. Yes. 

Q Your house is there? 

A. Yes. 

Q When did you buy that? 

A. When did I - - the buildings? 

* * * 


Q Right. 









A. No, there is none, eir. 

Q And, you think that you installed cages first in the homo- 
sote building two or three years prior to building the 
complex? 

A. Two or three years, 1 would think, yes, 
q Now I think you said that ever since you started feeding 
this L.C. Peed, L.C. Program which you started in 1970, 
that the birds had been fat? 

A. Veil, we noticed the production had been low, sir. 

Q Well, I think you testified that the birds were fat? 

A. Well now, we know that the birds there was something 
wrong, eventually, but at that time all we noticed was 
that the production was low. 

Q Then you didn't examine any birds in 1970? 

A. No. 

Q Did you examine any birds in 1971? 

A. No. 

Q Did you, over this period of time, ever send any birds to 
the Onlversity of Vermont? 

A. Oy occasion, yes. 

Q Did you receive correspondence, or reports, back from the 
University of Vermont? 

A. I have, yes, sir. 









A 135 

Leopold Leriohe - for Plaintiff - Croee 


359 


Q Wall, Z think we have then after August of 1972, but from 
1970 and 1971, we don't have. Did jbu send birds during 
those years7 

A. I am sure periodically that we have send birds Into 
them, yes. 

Q As you sent birds In, you received reports? 

A. Yes. 

Q Now on any of those reports was there ever mentioned 
anything about fat birds? 

A. Not as I recall, sir. 

Q You said that you had Mr. Morrill—is it Doctor Morrill? 
A. I don't think so. 

Q He has something to do with the Poultry Department at tha 
University of Vermont? 

A. Not Mr. Morrill. 

Q Mr. Morrill came to the farm and opened up some birds? 

A. Doctor Murray opened up some birds for us, yes. 

Q And, do you know when that was? 

A. Well, I don't have the date, sir. Ms 1 Morrill took 
the birds Into the university and Doctor Murray opened up 
the birds. 

Q And that was. If Z remember. In August of 1972? 

A. Yes. 

Q And, that is the first time that you had reoelved any 
reports about fat birds? 

* * * 





&3S&-: 


A 136 

Leopold Leriohe - for Plaintiff - Crote 


361 


Lat'a fee hare. It is in July, not in the fall. The 
Meting took plaoe In July, but we went on to this new 
feed later on In the aunmer. yea. 

Q That was In 1970? 

A. Tea. 

Q . Now, do you remember on the laying ration the percentage 
of protein that la recommended In the Life Cycle? 

A, I think It la recommended at fourteen. 

Q And. you didn't receive fourteen per cent, did you? 

A. I think I have got many, many taga that aays fourteen 
per cent. yea. 

Q Isn't it a fact. Mr. LeRlohe, that you would not accept 
the fourteen per cent and that It was special ordered, and 
you were continually furnished fifteen per cent ration? 

A. No. it la not a fact. 

Q It la not a fact? 

A. No. 

Q Now the Doatle flock that was In Maine, what percentage of 
protein did you require for your Doatle flock? 

A. The discussion was taking plaoe and Ralston Purina wcs 
going to put them on the different protein ration, and 
this was being discussed with the company and me, and they 
went on to an eighteen per cent. 

Q You demanded an elgiteen per cent, didn't you? 

A. I don't think I demanded it. I think we just discussed , 
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Q The Dostle flock wac r.a ... 

was fad continuously sl^t-cn per cent 

feed? 

a. I believe that they have. sir. 

I And. your homosote flock that Mr. Morrill testified was 
on eighteen per cent feed? 

A. Yes, they are, sir. 

You didn’t get good production vcu ruin *> 

action, you clain, from the Dostl 

flock? 

A. Not as good as I should, no. 

And, the Dostle flock also had fat birds? 

A. The Dostle flock? Yes, fat birds. 

Eut they were fed eighteen per cent? 

A. Yes. 

Did you ever rake any formal cor,plaint about fat birds 

to anybody fron the Ralston Purina Company except Mr. 
Gauthier? 

A. I never made any complaint about fat birds. The only 
complaint that I made was low production. 

And. over this eight-year period that you complained of 

low production on Purina feed, you still purchased the 
Purina feed? 

A- Well, first of all. U doesn't cult, go back eight 
years, We only had one flock. I think, in the Eldndge 
rcrm. and Mr. Morrill was feeding the ho, o,ote building 
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A. Yes. X remember this, yes. 

Q It was about that time you noticed tlie problem? 

A. No, the problem came on later, a little later. I would 
say the problem came on the low production figures begin 
to show in the Seventies, probably in August some time. 

Q And, they continued on until when? 

A. Until we come to this discussion with the Purina 
Company and say, "What is going on?” 

Q Now, how many flocks, and I am talking about laying flocks, 
not the baby chicks, how many laying flocks was Purina 
feeding in, let's say, before 1970 when you built the new 
buildings? How many laying flocks was Purina feeding? 

A. I think only one. 

Q One flock? 

A. Yes. 

Q Where was that flock at that time? 

A. That flock was at Mr. Eldrldge's farm, if I recall 
correctly. Now you have to go back quite some time, and 
all these flocks, and all these years, it is not easy, 
because I don't write English, Mr. Cleary, and I don't read 
English too well either, so I memorize everything I do, 
you might say. 

Q Okay. Now prior to 1970 when the new oomplex was going up, 
there was one flock that was being fed, a bunch of laying 
birds were being fed Purina? 
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A. Yes. 

Q Then after the new complex started and you put all of the 
laying ohlckens in, who was feeding the laying birds? 

A. Purina. 

Q How let's go back again to the flock that was being fed 
Purina In the laying birds before the new complex. That 
was the only one? 

' / 

A. Yes. 

Q You had other flocks that were laying birds? 

A. Yes. 

Q Who was feeding those? 

A. Mr. Morrill. 

Q How were those birds doing? 

A. Doing very well, very well. 

Q How was the Purina flock doing? 

A. Not doing.too good. 

Q Did you complain to Purina then? 

A. I have. 

Q Did they do anything for you at that time? 

A. No. 

Q Whose feed raised all of the baby chicks? 

A. Purina. 

Q Has that always been true? 

• A. Yes. 

Q In the past? 
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A. Yes. 

Q So that the birds that went Into the cages In 1970* the 
end of 1970 and throughout 1971 and 1972, were raised on 
Purina? 

A. Yes. 

Q And, fed Purina as laying hens? 

A. Yes. 

Q And, you have this homoaote building? 

A. Yes. 

Q That is the one you and your wife built? 

A. Yes. 

Q And, those were the birds that were being fed Pease grain? 

ft V.. 

• • • * w W • 

Q Now you said that you notloed low production and that you 
talked to the people at Purina about this? 

A. Yes. 

Q When? 

A. Well, the first meeting took place— 

Q Not Just meetings. When did you talk with them or tell 
them about it? 

A. This whole thing come to a real problem when Mr. 
Morrill, one day I call him up, he come down, and he open 
up some birds In front of me, and he says, "My goodness, 
Leopold, I know why your birds don't produce. They are 
too fat". 
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Q Had you opanad up any bird* bafora that. Mr. i*Rich»? 

A. I do not involve too nueh. Ocoaaionally• I night 
open a bird that I want to ba curious about, but normally, 

I sand my birds Into tha laboratory* 

Q Now In 1971. you had poor production In "A," "B," and "C"7 

A. Yes. 

q you were still faedlng Paasa grain In tha homosote building? 

A. Yas, I was, sir. 

Q How wara thosa chlekans doing? 

A. They were good, doing wary wall. 

Q And, In 1972, you contlnuad.to hare bad production? 

A. Yas. 

Q In "A," "3," and "C"? * 

A. Yas. 

Q Wara you complaining mora In 1971 or. 1972? . 

A. I hava talked to Purina, to Nr. Gauthier, a good many 
times about the feed; I didn't think tha feed was doing 
the Job, and I keep, you night say in good English, have 
this long discussion many, many times with Mr. Gauthier. 

q Over a long period of time? 

A. For quite some time after I put up tha complex up 

there. 

Q After tha new complex- 

A. Has built, yas. 

Q When was it that Purina first started doing something, 

• • • 
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A. Some time they were buying the birds end some time 
I wee buying them myself. I had enough money so I can 
buy the birds myself. 

Q And, who was—would they furnish the feed or would you 
pay for that as you used It? 

A. They financed the feed on these birds, on the pullets. 
Q On the baby birds? 

A. On the baby blrcs, yes. 

Q When they went Into laying houses and became egg laying 
chickens, how was the feed paid for then? 

A. Then they put us on the repayment schedule which In¬ 
volved about, I think, eleven months, and in eleven months 
time we paid that tack. 

Q What happens to your pay back If your egg production 
Isn't what It Is supposed to be? 

A. That Is a good question. If you don't get the eggs, 
where are you going to get the money to pay for the feed, 
and It was bad; It was getting bad; It was hard. 

Q Did you have a profit In 1971? 

A. No. 

Q Did you have a profit In 1972? 

A. No. 

Q Now, was It necessary for you to go and buy eggs In the 
market? 

A. Y»s, I did, sir. 
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Q Por what reason did you have to buy oggaf 

A. Because, wall my birds ware producing vary poorly, 
so poorly that Z had to buy quite a Taw eggs in order to 
supply my markets. 

Q These were commitments that you had? 

A. Tes, I supply eggs to all the chains here in Vermont- 
Grand Union, First National, Super Ouper, AIF, IGA; not 
all the IGA though. 

Q Was this a problem also in 1971? 

A. Yes. 

Q You had to buy eggs In 1911? 

A. Yes. 

Q Would you know yourself approximately how much you had to 
spend on eggs in 1971? 

, A. Z wouldn't resmsber that, sir. 

Q Would your wife have those figures? 

A. Yes, she would. 

Q Now, who were you buying eggs from in 1971? 

A. I was buying from Purina. 

Q So Purina was selling you th» eggs? 

A. Yes. 

Q When did you first go to Purina and ask about getting some 
eggs from some one? How did that cone about? 

A. Well, you might say that for the little bit of English 
that I can talk, Z must be able to do selling at a 

* • • 
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abeut when the first time you actually complained to 

Ralston Purina Company. When do you cd-alfr that it was 
now? 

A - Well, the first time I really complained to them is when 
Mr. Morrill and me discover these fat birds. 

Q That was in August of 1972? 

A. Ya, it was. 

<J So that all of 1971 and all of 1972, the flrat half, and 
all of 1970- 

A. See, you confuse yourself, see? 

Q I confuse myself, no question about that. You went on 

the Life Cycle with birds in the fall of 1970 after this 
meeting in .Tuly? 

*. 7a, 1 think we went on to thio In August or September, 

I think it was. 

Q So the balance of 1970, about three months, and for the 
months in 1971, and for six plus months in 1972 you had 
experienced these problems but you had never made a 
complaint? 

A. Well, like I eald, no, we never complained. We never 
complained to Ralston Purina about the fat birds because— 

Q Now the homosot. bulldlne is different construction than 
your complex, is it not? 

A. Yes, it is. 

Q The homosota bulldlne is wood? 


Ia it a wooden building? 
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A. Tea. 

Q And, what la the conatruotlon of your complex? 

A. It la alao wood. The frame la all lumber. 

Q The frame la /wood? 

A. Tea. 

Q What does It have on the outalde? 

A. Galvanised steel. 

Q What la It lined with Inside? 

A. Hatched boards. Tou mean, 2 am sorry, you mean at 
homoaote or oomplex? 

Q I am speaking of the complex. 

A. Inside It la lined with steel alao. 

Q Lined with steel? 

A. Tea. 

Q What la the Inside of the homoaote building lined with? 

A. Lined with matched board. 

Q So at some point on the Inside anyway, you have the 
difference between wood and steel? 

A. Tea, there would be that difference, yes. 

Q The blrda at the homoaote building are eared for by a 

$ 

different, I will say different caretaker; I don't know 
what they do call a person that takes care of chickens, 
but by a different caretaker? 

A. Yes. 

Q Than the ones at the complex,? 
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A. Yes. 

Q You don't Intend to maintain here that. It was necessary 
for you to buy all the eggs that you purchased because 
of the poor production that you were complaining of, do 
you? 

A. No, sir. 

Q Actually, In your sales over the last three years, 1970, 

'71 and '72, you only produoed approximately 1/3 of the 
eggs that you sold, isn'i that right? 

A. I do not have the figure at all, sir. I don't know. 

Q Do you know whether or not In 1971 that you bought 
2,53^,092 dozen eggs? 

A. I do not know, sir, I would have to go baok co JeKnnii-- 
for the figures. 

Q Would you think that was approximately correct? 

A. Well, I know that the production was low, and we had 
to buy quite a few more eggs on account of that, naturally. 

Q In 1972. you actually purchased 2,299.150 dozen, didn't you? 
A. I don't know, sir, I don't know. I wouldn't have 
thate I can't remember that. 

Q There was some discussion between you and Mr. Cleary about 

the financial arrangement with Purina. As X understand 

It, In order for you to purchase the chicks and to purohase 

the feed, you entered Into this security agreement with 
Purina? 

• • • 
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The Doatle operation, this was originally a dairy opera¬ 
tion? 

# 

A. Yes, it was. 

And, he converted from the dairy hams into a poultry 
house? 

A. Right, he did. 

Vas your flock that went there, the first flock in the 
poultry house? 

A. Yes, we were. 

Your flock, if I rememtu* correctly, went there in October 
of 1971? 

A. Right around this time, yes. 

How I think you stated that when he converted to the poultry 
operation, that he drilled a well? 

A. Yes, he did. Veil, at least, that is what Z was told. 
Thenin July, or soma time in 1972, he drilled another well? 
A. I don't think so. 

You don't think so? 

A. I think both well, if I am not mistaken, I think both 
were drilled at the same time, the same year. 

But you are not sure? 

A. I am not sure, sir. 

Veil, if the evidence should show they drilled a well in 
1972, it wouldn't be one that you knew about, Z take it? 

A. Veil, Z know I asked. There was a discussion about 
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the water, you know, and he aaaured me many times there 
had ne\ been a water shortage, that'he had ample water, 
and he also put up a generator, a generator for electricity 
In case the electricity go out so he can make sure he got 
water all the time. 

Q Now you have been In the egg business five or six or 
seven or eight years? 

A. Six or seven. 

Q Now the egg business. Is It not a~Vick-like business. It 
has Its ups-and-downs? 

A. It sure has. 

Q And, you were In It, as you have testified, in 1971 and 
±972. Isn't it true that those particular years were the 
low years for the poultry producers? 

A. I think It was, sir. 

Q I am not sure anybe.., has described to us the oages that 
were In the new complex. Would you briefly tell us what 
they were like? 

A. With your permission, I brought a picture. 

Q Perfectly all right. 

MR. LERICKE. (To Mr. Cleary) Would you show 
this to him, Mr. Cleary? 

Q (By Mr. Divoll*, I show you a book that Mr. Cleary gave me. 

Are the pictures of the cages In here? (Handed to the 
witness.) 

* * * 
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evidence.) 

P (By Hr. Dlvoll) Now, Mr. LeRlche, Z show you the picture 
we are speaking about on Page 5. (Handed to the witness) 
A. Yes. 

Q And, these cages are In long rowsf 
A. Yes. 

Q How many birds to a cage? 

A. Four birds, and three birds. 

Q Zt varies? 

A. Zt varies. 

Q Are these cages sladlar In the homosote building? 

A. Yes. 

Q And, how many birds are kept In the cages there? 

A. Three. 

Q Do you ever vary these? 

A. No. The reason for that Is the white birds takes less 
room than the red birds. The red birds are heavier, so 
you put three, and the white birds are lighter and you 
put four. 

Q 1 think you have testified that following the meeting in 
August of 1970, that you were persuaded to go on to the 
L.C. Program, what they call the Life Cycle Program? 

A. After this meeting with lt|. Ceunard. 


Q And, you started feeding on the Life Cycle Program with 
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that flock In September of 1570? 

A. Somewhere* In there, yes, sir. 

Q And, that la when your first delivery of Life Cycle grain 
was made? 

MR. CLEARY. If you know. 

A. I am not Just sure what that date would be, Mr. Dlvoll. 
Q (By Mr. Dlvoll) But It was In the fall of 1970? 

A. Yea, I would think so. 

MR. DIVOLL. That la all. 

REDIRECT EXAMINATION 

Q (By to. Cleary) Mr. LeRlche, I shew you what has been 
narked as Plaintiff's "66" for Identification and ask If 
you will identify that for the Court and Jury please? 
(Handed to the witness) 

A. This la the letter sent to all my accounts, or moat 
of my accounts, saying they not pay. I can't read that 
well. I can read It probably, but—• 

3 This J 3 the copy of the letter that was sent? 

A. I am pretty sure it was. * 

Q Where did you first receive a copy of it? 

A. At my office. 

Q Who sent It to you, do you know? 

A. Mr. Dlvoll. 

MR. CLEARY. We offer Plaintiff's "66" in 
connection with Mr. LeRlchefs testimony, your Honor. 
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heterophils bacteria would Invade and Infiltrate the liver. 
Without doing bacteriology. Z could not say what the 
specific bacteria was in those particular tissues, but 
there was definite lesions. Microscopic lesions. Indica¬ 
tive of Infectious disease. 

Q At the tine you visited the Hardwick complex, you went 
Into Complex "B"? 

A. That Is correct. 

Q And. did you go Into Complex “A" and "C*t 
A. No. Z did net. 

Q Old you attempt tot 

A. Z asked If Z could see the birds, and the buildings 
In the Inside of the buildings of the house on the end. 
which would have been to ny right. Z assume that Is Com¬ 
plex N C". and Z was not allowed to go In. Hr. LeRiche 
told me that wasn't any of ny business, and ? should be 
concerned with this house "B", or at least the house Z had 
Just come from. 

Q Now. you have been In court so far throughout this trial, 
have you not? 

A. Yes. Z have. 

Q And, are you aware that the aecessldn reports and posting 
was done on birds in Complex "C", Z think around the first 
of to the 15th of November of 1972Y 

A • Z have some recollection that there were some of those 


t 
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birds examined by other people, Z did not. 

Q And, that those reports and the birds were submitted for 
those reports because of low production In Complex "C"? 

A. That Is my understanding. 

Q And, you were still not allowed to go Into Complex ”C"T 
A. No, Z was not. 

Q Por what purpose were you there at the Hardwick olantT 
A. Well, Z had been Invited to the area to visit conmer- 
elal hen operations. The real primary objective was to 
visit with Mr. LeRlche In connection with his low egg 
production problem that he was having. 

Q And, presumably, he was also having one In Complex ”C”? 

A. Veil, Z don't know that he was having one In Complex 
"C". Z was Just taken to one building and the protlen 
was described in that building. 

Q Now, you posted how many birds there at that bulldlngf 
A. I posted four birds. 

Q Who selected the birds? 

A. Mr. LeRlehe picked them out for me. 

Q Now, much has been said that you found fat in the abdomen 
and would you tell us what fat you found, and the signifi¬ 
cance that It meant . to you? 

A. Veil, Z found a mass of fat In the posterior abdomen, 
the back part of the bird's body. This Is a site of 
adipose tissue. Zn other wo*ds, the bird has a normal fat 
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depot in that particular part of Its body which is usually 
a rather heavy—and these terns are relative, really kind 
of relative—but Z Just have to say It, I guess, in that 

way. These are usually rather heavy accumulations of fat. 

/ 

There is also fat that nonsally occurs on the surface of 
the gizzard, for Instance. There will be a normal accumu¬ 
lation of fat, although it should not be a great amount, 
on the heart Itself. Of these birds that I examined, they 

did have an accumulation of fat in the fat depots in the 

1 

posterior abdomen and over the gizzard. Now, Z had not 
posted a Warren Sex-Sal bird to that point, but Z had 

posted a great number of what we call heavy breeder birds, 

* 

or broiler breeder birds. These birds, at least as Z under¬ 
stand the heavy breeders, represent, well, the largest 
bird, and the Leghorn type birds represent the small type 
bird, and then this Warren bird represents something be¬ 
tween these two, shall we say, extremes, or the limits, 
and it was my feeling that this was not an exorbitant 
amount, or quantity of fat deposition as these sites. Now, 

Z did not measure the thickness of this fat pad, and Z 
did not weigh these birds. This was a gross examination of 
the specimens that were presented to me. 

Z think you were questioned about the causes of fat deposits. 
Are there other causes than were mentioned yesterday? 

A. Well, yes, there eould be the Possibility of birds in 

* * * 
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Q And, Z suppose he lndlosted his position quite forcefully 
to youT 
A. Yes. 

Q And, it was after that, as I recall, that he, in effect, 
told you there was no need In going into these other 
buildings? 

A. No, that wasn't exactly how it went. Z asked if Z 
could help, or if Z could see these other birds, thinking 
that perhaps there nay be something Z could lean that 
would relate to the problem In this house; for Instance, 

If those birds would have been in a state of norsml pro¬ 
duction, if there is a difference somewhere or if they were 
having a similar problem, maybe there was something Z 
could see, but Z was not allowed to go Into those houses. 

Q tfhen you were at the building "B” complex, Z assume you 
didn't take any pictures of the birds that you posted? 

A. No, Z did not. 

Q Z would like you to look at Number "23" and in looking at 
that photograph, would you toll us, in your opinion does 
there appear to be an exoess amount of fat in that bird? 
(Handed to the witness) 

A. Well, no, Z couldn't because of the— 

Q Okay, in your opinion does that appear to be an exoess 

amovmt that bird. In that photograph, in your 

opinion? 
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body weights my be harmful to performance and livability"t 
A. I think if the body weights start to exceed the 
breeders' recommendations, there is an Indication that 
performance may be harmful. 

Q In what respect. Doctor, would it? Obviously, it would 
have to be lower production, right? 

A. That livability and production rates will be lower. 

9 

Q Isn't that something that has been known to you and the 
people at Purina for a number of years? 

A. Tes. 

q And, specifically. Doctor, isn't it a fact that you have 
recommended special feed, growth feed programs for several 

years? 

A. This bulletin was put out in 1971, so, yes. 

Q But, isn't it a fact that you have recommended to people 
involved in the commercial layer business the use of a 
controlled feed program for several years? 

A. I do not recall the exact year that our first publica¬ 
tion went out on controlled feeding. We have additional 
publications on controlled feeding of pullets, but we 
would also have recommended controlled feeding for ohickens 

six or seven years ago. 

MR. CLEARY. Your Honor, would the Court 
object if the court reporter read that last answer back. 

Nr. Davis walked to the bench, and I wasn't aware he was 
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going to continue, and Z didn't gat It all. 

THE COURT. Tou nay read the last answer. 

(The eourt reporter read the last answer.) 

Q (By Mr. Davis) Then Z take It that while this particular 
publication has only been In existence since March of 
1971, that there were publications before that date con¬ 
taining the recommendations that appear In the one X have 
in ny hand here. Number "67*T 

A. Z can't go past six or seven years as far as ay 
experience with being with the coopany, but controlled 
feeding has been In practioe, as a means of feeding birds, 
for a number of years. 

Q That has been recommended, to your knowledge, by Purina 
to its eustoswrs; at least, since you have been in the 
employ of Purina, which la a period of some five or six 
years. Is that rightT 

A. This Is a recommendation for a specific situation. 

Zt is not a blank recommendation. 

Q Z understand, but at least a program has been recommended 
to Purina's customers by Purina, to your knowledge, for 
five or six yearsf 
A. Again, for specific situations. 

Q And, one of those situations is the so-called "brown-egg 
layer,” isn't ltt . 

A. This is the first publication that specifically mentions 




ly been acquainted with. 


Q You have had the knowledge of the fact that the brown-egg 
strain, so to speak; namely. In this case, the Warren 
Sex-Sal birds have a tendency to overeat while they are 
growing and to get overweight? 

A. In specific situations, this Is true. , 

Q And, for how long have you known that? 

A. Some of the work that I personally did, is this what 

you are referring to? 

Q Perhaps I should rephrase that. For how long has it been 
within your knowledge that this type of bird has a tendency 

to overeat during its growing weeks, and thus, g«*t over- 

. 

weight? . J 

A. I have known that this type of thing was taught to me 
probably when I was an undergraduate student at the 
University of Illinois,in taking my poultry courses, that 
a heavier bird would have a tendency to consume more feed 
some times, and put on excessive body weight, such as the 
broiler breeder, for example. 

Q And, how about the brown-egg layer? 

A; Well, my knowledge of brown egg layers has been more, 
has been deeper since I have Joined Purina and started to 
do research studies with this particular strain. So I 
would say for a specific situation, is that the brown egg 
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strain could over consume on feed; probably, for the last 
five or six years I have known that. 

Q And, Isn't It a fact that you have sehooled, or the Purina 
Company has sehooled Its area salesmen and servicemen to 
the fact that this can happen, and, therefore, they should 
make a recommendation of a controlled feed program In 
connection with the growing of this type of bird? 

A. In specific situations where the man can handle the 
program, yes. 

Q li this controlled feed program one which has Its objective 
In limiting the energy Intake of these birds while they 
are being grown? 

A. Tes. 

Q Why is It that Purina recommends this? 

A. There are two reasons, at least, that I can think of; 
one, that by reducing the amount of feed that would be 
consumed during the growing period, there Is a reduction 
In the feed cost; part of this Is made up when the birds 
are taken off the controlled feeding program once they go 
Into the laying period, and so there would be some loss 
of feed because they would have a tendency to eat more 
at that time. A second reason would be to maintain a 
body weight within the range that the meeting weight 
breeder would recommend. 

Q Is it a part of that latter objective to make certain that 
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the birds don't get ore nr eight during their growing period 
so that they don't go into the laying stage in a condition 
of overweight? 

A. Yes. The purpose of that, in general, would be to 
Mlntaln the body weight that the breeder recommended and 
haws them go Into the laying stage at the recomnended 
weights. . 

Q And, based on your lknowledge and experience. Doctor, if 
they should get overweight during the growing season and 
start laying In that condition, is there some likelihood 
they would tend to produce at a lower rate than normal? 

A. In our experiments we have conducted tests on this. 

Ve have found that there has been a range of two, or 
three, or four per cent greater production when we con¬ 
trol feed birds, the medium weight birds, in cages. 

Q Was that controlled feed program, to your knowledge, given 
to the people at the Purina plant in St. Johnsbury by 
March of 1971? 

A., X can't testify to dates when they actually received 
this particular booklet. Our seminars for that year were 
In March and April of 1971, snd I did not participate in 
the'meeting with the St. JOhnsbury people who have partici¬ 
pated in It. X don't know the date of that meeting. 

Q X see. Xn the usual course of the operations of the 
poultry division that you are associated with. Doctor, 

• • • 
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vu only at that point, which is roughly 1971, that there 
was Any great emphasis on controlled feeding of pullets. 
Although such programs existed prior to that time. 

Q And, were reeommended by Purlnat 

A. X would say that would not be a eery strong recommenda¬ 
tion at that point beoause there was a problem of maintain¬ 
ing birds and getting the proper weight on most birds at 
that time because of Marek's problems, and birds on the 
floor had less tendency for gaining excess weight. 

In connection with the Doctor's testimony, we 
would like to offer "67" and "79". 

HR. DIVOLL. No objection to ”67" or N 79". 

THE COURT. They are admitted. 

(Plaintiff's Exhibits ”67" and ”79" were 
received in evidence.) 

Q (By Mr. Davis) In your work there at Purina, as X under¬ 
stand It, you have something to do with the formulation 
of feedT 
A. Yes, X do. 

Q What Is that? 

A. X set the nutrient standards for the age classes X 
mentioned before, the replacement pullets and commercial 
layers, for both the areas of laying birds and for the 
broiler, and broiler breeding birds. Let ms correct cyself. 
Not the broilers, but the broiler breeder and their re- 
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placements. I would also sot speelfloations for Ingred¬ 
ient- usage* 

Q For both of those areast 

A* Yes, the nutrient standards and Ingredients. 

Q You set the specifications In order to maintain certain 
nutrient standards. Is that correctf 
A. Yes. 

Q And, that Is for the commercial laying benf 

A. Commercial laying hen, replacement pullets and broiler 
breeder, and broiler replacements. 

Q What factors are considered In setting up these specifica¬ 
tions? 

A. The requirements of the bird, primarily, dictate, a 
particular age, the specifications that would be used as 

far as Ingredients. The nutrients, biologically, available, 

• / 

the nutrients those Ingredients would furnish, would be 
a primary consideration from any standpoint. The price 
of the Ingredients, from my:*standpolnt would also figure 
Into the ratio to be computed. 

Q Well, first of all, you are concerned with making certain 
that the right nutrients are In the specifications so that 
the bird will give a maximum performance? 

A. That Is correct. 

Q And, the second consideration you are concerned with Is 
the matter of getting Ingredients which will produce the 
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various nutrients you vent In this feed at the nost reason- 
Able price? 

A. Correct. 

Q How, do those change from tia*-to-time? I so referring 
now to the ingredients. 

• *• •• S . e 

A. Tes, the ingredients will change periodically, and 

they would vary from one part of the country ta another. 

Q Depending on what? 

. t 

A. The availability of the Ingredients and the price of 
those Ingredients. 

Q And, how is that determined by Purina? 

A. Theh price or the ingredients? 

Q No. X am more interested at this point in how you determine 
what ingredients to put into the ration, say, in a certain 
section of the country. 

A. Well, the availability of those ingredients within that 
area of the country, at a reasonable price, would dictate 
whether they would go in or not, and the biologically 
available nutrients they might furnish. 

Q Is that part of your activity with Purina to make that 
sort of deolslon? 

A.* fro a degree. 

Q Would you explain that for us? 

A. Well, we would net allow certain levels of excessive 
ingredients to go in. Por example, we would set specifics- 
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tlons on the maximum amount of salt that might go Into a 
ration, or the maximum amount of certain other nutrients— 
not nutrients—-ingredients that might go into the rat ion, 
and within the boundaries and guidelines we had worked out 
that we knew would give satisfactory performance. These 
standards must be applied to a given area. 

Q Who would do that, you? , « .*. • 

A. I just stated this is what I do, yes. 

Q Once you have set up these standards and specifications, 
you don*t take care of the Whole country, you don't take 
care of it all over the country,-do you? Tou don't make 
the selection of the ingredients, yourself, for every part 
of the United States and the world that you service? 

A. Ho. 

Q Who does that? 

A. There is e vroup within our company that would, on a 
day-to-day basis, set up the formulation of various rations 
throughout the company's operating areas. 

Q And, do they use some sort of a oomputer to do that? 

A. Yes. 

Q You say that oould change on a dally basis? 

A.* Ho, I said they are involved ill the day-to-day opera¬ 
tion of this sort of thing. The rations don't change cn 
a dally basis. 

Q But they change according to the amount of a given—strike 
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that. They change according to the availability of various 
ingredients, and the price of those ingredients, la that 
correct? 

A. Yes, within the guidelines 1 have established. 

y 

Why is it that you establish these guidelines? 

A. Well, there are certain ingredients that if, were 
excessive, stay cause danage. Z will give an Indication 

of one ingredient, being salt. If it were too high, there 

* 

would be damage to the performance of‘ the birds. 

Are there also certain minlmunsT 
A. Not ingredient mlnlmums. 

Not nutrient minimumsT 
A. Yes, nutrient mlnlmums. 

Do you set the standards up in such a way that people 
working on a day-to-day basis with them are informed they 
must make certain that there is a minimum amount of certain 
nutrients in the formula? 

A. I set up certain nutrient standards and these must be 
in a proper level within the ration in order to have the 
ration formulated. 

And, if that were not the ease; that is, if a certain nu¬ 
trient level was not, minimum level was not met,-could that 
have some effect on the birds eating that ration? 

A. Yes. 

What effect would that have? 



A 164 

David Clarence Sneteinger - Called by Plaintiff 

Plaintiff's Examination 

567 

particular ration results in these amino acids not being 
up to the minimum levels specified by you, I take it that 
would have an adverse result in terms of the bird's growth, 
or if- 

A. Are you asking if -his is possible in our system we 
would formulate a ration not with the level of amino acids? 
Q I am asking if that happened if certain ingredients were 
put together so that the amino acid levels were not met, 
those that you set up were not met, could that result in 

an adverse effect on the birds eating that ration? 

» 

A. Z will answer that in general, that if an essential 
amino add is at a too low level, if Vitamins A and D were 
at too low a level, performance would suffer. 

Q Does protein contain these essential amino acids? 

A. Protein contains some of the essentials; proteins are 
one source of essential amino adds. 

Q Z notice that in looking at Exhibit "67," Page 5. there 
is a program outlined there starting with an 18 per cent 
protein and then after a certain period of time goes down 
to 15* and eventually* gets down as low as 12, I think, 
at one point? 

A.’ Yes. 

Q And, does it go back up again at a certain period of time? 
A. During the growing period? 


Q At any time. 
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A. Generally, when birds are placed In the laying house, 
the amino acids furnished to them Increase. 

Q So you would increase the protein,or do increase the 
protein? 

A. The protein is one source of the essential amino acids 
that would essentially be Increased. 

Q That program that appears on Page 5 talked about.the use 
of an 18 per cent protein for the first six weeks of the 
growing period? 

A. Yes. 

Q But Purina does not recommend the getting baok up to 18 
per cent when the birds start into the laying cycle, is 
that a correct statement? 

A. The 18 per cent protein ration that is stated there is 
a minimum guarantee of protein as required by law. Most 
states have a minimum level in the laying ratio area. 

We have a minimum tagged guarantee of It per cent per 
ration that comes under our Life Cycle Program. However, 
protein level as a source of getting amino acids nay be 
as high aa 18 per cent, if that is the level necessary to 
furnish the essential amino acids. 

Q So what you are saying is that Purina knows a way to keep 
the amino acid balance within the minimum levels required 
without •*?fctinc up to an 18 per cent level in protein, 
isn't the* so? • 
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A. Ho. 

Moll, lot’s go back to the beginning when the chick la a 
day old. Purina recommends It be fed an 18 per cent 
protein for six weeks, doesn't It? 

A. Yes, It does. That Is the minimum protein level within 
that ration, by law. 

I understand, and then for the next six weeks, # or from 
age six weeks to 12 weeks, Purina recommends that this 
bird be fed a ration with a guarantee of 15 per cent 
protelnf 

A. That is the minimum level of protein guaranteed by law. 
That Is what Is recommended? 

A. Yes. 

AnlJ , «h.n thl. bird ret. up to twelve week, of age. Purina 
recommends the uae of a ration for th. next eight weeks, 

U> other word., froai th. twelfth weak of age to the twentieth 
week of age of a content of 12 per cent protein guaranteed, 

la that right? a 

A. Again, that Is the minimum protein level that we can 

have within that ration. 

And, that Is what you recommend? 

AV * Ho, this Is the minimum level of protein that can be 
within the ration you are recommending, based on amino 

add levels. 

I know that. I said you want to guarantee 12 per cent 







A 167 

David Clarence Sneteinger - Called by Plaintiff 

Plaintiff's Examination 

570 

protein because by doing that, this ration will provide 
the required levels of amino acids? 

A. No, 12 per cent Is level of protein It will not go 
below. 

Q You go from 18 to 15 to 12. By this time, when you get 
to the end of the feeding of the 12 per cent protein, the 
bird Is 20 weeks old and ready to start laying at that 
time? 

A. Zt would be close to start to lay at this tine; If 
properly managed. It may lay before that. 

Q Now, you start going up In a Mgher percentage of protein 

at that point when the bird Is 20 weeks of agef 

<• 

A. We Increase the protein level to get a level of 
essential amino acids required at a minimum tag guarantee 
for rations; at that point. 1A per eent. We have other 
minimum tag guarantees of 17 per eent. 

Q Well, you recommend the use of a 1A per eent protein feed 
to birds that have been grown on this program, and Z am 
referring to the one that appears here on Pago 5 that 
we Just reviewed together? 

A. That Is a minimum tag guarantee. Z am not recommend¬ 
ing a minimum protein level of 1A per eent, beeause it 
cannot do that for the entire life of the bird. What the 
program is, states the protein level will never go below 
1A per cent. 

* * • 
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happens in that situation? 

A. Again, to tha point l illustrated before, if you had 
a ration that is labs lanced, again, using Vitamin A, for 
example, let's say the energy level there is too little 
Vitamin A in relationship to the energy level, the bird 
would stop eating after a certain time, because its energy 
requirement is satisfied and it night not satisfy its 
Vitamin A requirement. 

Zs this statement, in general, an accurate statement. 

Doctor, that if you have a high protein level, you generally 
have a low energy level? 

A. In general, yes. 

And, the other side of that coin, I take it, would be 
that if you have a low protein feed, you have a high 
energy level in that feed, is that correct, generally? 

A. In general. 

Are there some ways you can control the amount of energy 
In feed? 

A. By selection of the ingredients that would be used. 
Vould it also be correct. Doctor, that the bird that 
happens to consume a feed with say a low protein level, 
but with a high energy le el, could become overweight? 

A. It depends upon the balance of the ingredients, again. 
Explain that for me, please. 

A. Tes. You have been talking about protein. Again, it 
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is really the amino acid*, the arltlcal function here. 
Amino aelda. Individual ones, could ba considered like 
an individual vitamin. Ve have specifle amino acids such 
as lysine, not too commonly known names to most people, 
but they are required and are essential like Vitamin k 
and Vitamin D is, and so that we have to have those in 
relationship to a given energy level, and if the energy 
level, if they are not in hiance with the energy level 
and the bird does not have its energy requirements satis¬ 
fied before, because we are too low on amino acids, then 
a deficiency would result. 

Q So that we can relate this into simple language. Doctor, 
and not get Involved with technical terms, am Z correct 
the only way a bird can develop flat is from its diet? 

A. To develop fat? 

Q Yes, to get fat is from Its diet? 

A. The only source of calories from the time that the 
bird grows is the ration that it consumes, except what it 
starts with, yes. 

Q If it gets too many calories, it will get fat, right? 

A. No, I think it depends on the use of calories that is 
used. You know, if you need calories, and you are eonsus^ 
lng those calories, you won't get fat. 

Q Would you agree with the statement. Doctor, that fat can 
only core from one place, and that is the diet? 
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A. Yes. 

Q And, diet it the reed ration. Isn't it? 

% 

A* Yes• 

Q And* because of that fact. Doctor, in order to avoid excess 
fat la it necessary that the bird be kept In a proper 
energy balance? 

A. Z don't think you can avoid excess fat by keeping 
birds in proper energy balance. Certainly, to have the 
proper relationship of the amino acids, vitamins and 
alnerals to energy would be one way,but If the energy Is 
not used by the bird, of course It would start accumulating 
energy within the body. 

Q Would you turn to Page 28 of your deposition, please? 

(Handed to the witness) 

A. Yes, sir. 

Q This Is a deposition which you gave on November 16, 1973, 
Dootor, and didn't 7 ask you a question on that occasion 
as follows, and I am referring to the first question at 
the top of Page 28;"The question to be repeated Is that 
those two doctors have stated that in order to avoid excess 
fat. It is necessary that the hen be kept In proper energy 
balance?” Will you tell the Jury what your answer was 
In November, 1973, sir? 

A. May Z go back and read the earlier part of the testimony? 
Q Z Just want your answer to the question I asked. What was 
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your answer then? 

A. Voll, without going book and reading tha earlier part 
of tho testimony- 

Q Doe tor, do you aoo tha anawer to that quaatlon right after 

> ‘ * • 

tha questlonf 
A. Tea. 

Q What waa your anawer at that time, air? 

A. Hr anawer*at that tine waa, ”X think that la self- 
evident, yea.” 

Q Thank you. Isn't it a faet, aa a natter of faet in thla 
ease there eaae a tine in Auguat of 4-972, or eaT3r Septem¬ 
ber of that year when thla Vtproblem of fatty liver syndrome 
came to your attention, that you aade a speelfle recommen¬ 
dation to Mr. LeRlche that the proteins in the feed, in 
the ration, be increased from 15 per cent to 18 per cent? 

A. X made several recommendations to Mr. LeRlche at that 
time, and that waa one of then. 

Q And by doing that. Doctor, isn't it a faet that you were 
specifically doing it for the purpose of lowering the 
energy content in the feed? 

A. Yes, that was one of the reasons. 

Q Do you think. Doctor, that by feeding the higher protein 
ration with the lower energy content that this would help 
that condition we have called "fatty liver syndrome"t 
A. X can't give you a definite answer on that. There is 
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some suggestion in dealing with fatty liver av drome and 
dealing with the proa and cons, and possibilities and 
probabilities, and that we seek different treatments, and 
that this is one of the ones that some people have suggest 
ed might be helpful. 

Q Well, haven’t you found. Doctor, that the body weight of 
the bird goes down when the energy intake is limited? 

A. I would think that, in general, if you were to say 
feed birds only 80 per cent of what they normally would 
consume, that body weights would drop rather drastically, 
but you would also lose production. 

Q Supposing you didn’t do it that much. Supposing you 
didn't take 20 per cent away, but only took 5 per cent 
<jo you have the same result and final analysis it 
would just take a little longer? 

A. It would take a very special ration and feeding 
technique to do this in poultry operations. 

Q And, do you recommend that sort of thing yourself when 
there is fatty, when this fatty liver syndrome develops? 
A. If a person had the capability of doing this, I think 
this is one way that might be helpful. 

Q This fatty liver syndrome. Doctor, is that something that 

is familiar to you? 

A. Yes. 

Q You have heard of it in the past, then? 
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A. Zt has bssn a flsld problem that has been with ths 
poultry Industry for some time. 

Q And, what is your definition of "fatty liver syndrome"? 

A. By the nature of the fact we call it a "syndrome" 
means we don't really have all the information about it. 

I think we have to describe it more as a condition in which 
tnere is an accumulation of fat within the bird; that 
there is an increase in the fat infiltration of the liver; 
that birds may or may not have hlsher body weights as such, 
but, in general, they would. They would also have, usually, 
hemorrhaging within the liver and relatively high mortality. 
Ve don't know what causes it. So again, we call it 
"syndrome," and it is,in that sense, a catchall. 

Q You don't always have the high mortality with this con- . 
dltlon, however, is that correct? 

A. Again, most of the —since it is a catchall term, not 
all of these things would be there every time. 

THE COURT. Ve'U take our afternoon recess. 
(Court recessed from 3:00 - 3:20 p.m.) 

(DOCTOR DAVID C. SNET3XHCER resumed the stand 
for further cross examination.) 

Q (By Mr. Davis) Once the bird gets Itself into this over¬ 
weight situation. Doctor, it is your opinion that it is 
rather difficult to correct the situation? 

A. It is difficult to reduce weight of birds without some 

« « * 
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A. No. Again, it was not available until aftar March or 
April of 1971* 

q Now, wa hava spent quite a lot of tina on what we call 

"controlled feeding". What is the purpose of the Controlled 

• • 

Feeding Progress? 

A. There are two purposes. One, is to reduce the cost of 
raising a pullet by raising the quantity of feed that bird 
■ight consume during the growing period. The second Is 
to bring It Into the laying period at a desired weight 
that the producer of that particular strain would recommend. 
Q Now, is the program so designed that everybody should be 
on a controlled feeding program? 

A. No. If the birds, for example, are at the proper welght t 
there would be no reason to do this unless a producer want¬ 
ed to save the money of feeding, but If the birds are at 
the proper weight, they should produce at a rate that would 
be normal for that particular strain once they go into the 
laying house. 

Q In other words. If a grower should watch his birds and see 
that they were proper weight, and if he thought they were 

getting overweight, he should start the controlled feeding 

• • * 

program? 

A. Right. We recommend the growers weight their birds, 
particularly during the growing period, usually every two 
weeks, and If they see the birds are getting excessively 

* * * 
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different fonmlia for Purlnat 
A. That is correct. 

Q And, that the fornula la a proper nlxture of thaao 
Ingredients? 

A. To furnish the nutrients required. 

Q Zs this fornula ever changed? 

A. Well, the nutrient specifications are standard.. In 
other words, we always try to give the sane level of Vita¬ 
min A, or the sane anlno acids, or calelun on an Intake 
basis. Ve would change—let's take a MlId-Temp ration. 

As we nentloned earlier, this periodically as the prices 
of Ingredients would change, we night use a different level 
of each of the Ingredients, but the nutrient standard, the 
level of vltanlns. Vitamin A, anlno acids, the phosphorous 
and calclun would always be there In proper relation to 
the energy level. So on occasions the Ingredients would 
change, but not the nutrient specifications, unless we 
learned something new to prove the ration would change 
these, but these would be as we developed the research 
knowledge behind this. 

Q To put this In every day language. If your fornula called 
for, let's say, 300 pounds of com*. If com becane too 
high prloed, are you able to substitute sone other Ingred¬ 
ient for com? 

A. Tea, we would substitute, perhaps, another grain or 
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another combination. We could use soy bean meal, for 
example, perhaps. If that got toeexpenslve, we might use 
more wheat middlings or brewer's grains, or other protein 
sourchs to furnish that amino add level that was necessary 
within that ration. 

Q But *he guidelines of the nutrients- 

A. The nutrient specifications would stay the same, and 
the rations are not changed on.*a dally basis, or some times 
even on a weekly basis. If the prices don't change the 
relationship, they may be the same formula for a month or 
more. 

Q What do you say about a chicken eating In relation to its 
energy requirement? 

A. Well, In general, most animals. Including chickens. 

In this area eat to meet their energy requirements, and 
when that requirement Is satisfied, they will stop eating. 
This Is the same for humans. In general, although some 
times we eat more-or-less depending on our social situation, 
but, in general, most animals will eat to meet their energy 
requirement, and at that point stop their eating. 

Q There has been some recommendations here of a 6 per cent 

oat hull addition to a ration for 28 days. In your opinion, 
what would be the effect of this? 

A. Well, the addition of oat hulls would become a substi¬ 
tution of some other Ingredient In the ration, such as com. 

« • * 
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(January 1*, 197*; 10:15 a.*.) 

THE COURT. All right. Nr. Cleary. 

NR. CLEARY. Thank you, your Honor. Ao Z 
indicated in ehanbors. Nr. Davis has a oourt commitment 
in Windsor County which ho couldn't got out of, but ho 
will bo horo later. Vo call as our next witness. Doctor 
Edmund*Hoffman. 

EDMUND HOPPMAN, Sworn 
DIRECT EXAMINATION - 

02 (By Mr. Cleary) Would you give us your full name for the 
record. 

v 

A. My naiso is Edmund Hoffman. 

Q . What is your flold, or spoolalty, DootorT 

A. I am a poultry specialist, specialising in poultry 
- nutrition. 

Q Where did you receive your* undergraduate degree, and where 
do you do your work? 

A. I graduated from Cornell Uhiversity. I took a Masters 
Degree at Rutgers University, and I got a Ph.D. from the 
University of Maryland. 

Q What is your Ph.D. in, what field? 

A. Nutrition; poultry nutrition and physiology. 

Q How about your Masters work? 

* 

A. It was in poultry nutrition. 

Q What did you do subsequent to obtaining your Masters 
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Degree? Did you go right on for your Doctorate? 

A* No* I wu an Assistant Professor at the University 
of Delaware for awhile, and then Z was Professor at the 
University of Georgia, and Z did my graduate work while 
holding appointments at the two universities. 

Q What area did you teaoh, or did tout work when you were 
teaching? 

A* Z taught poultry courses in poultry biology, poultry 

nutrition, and poultry genetics. 

Q What did you do after the teaching experience? Z take it 
there was a gap between the teaching experience and the 
time you obtained your Ph.D.? 

A. No, Z was teaching all the while. 

Q Subsequent to teaching, what did you do? 

A. Z beoame Director of Research for a feed oompany in 
Boston and stayed there fourteen years, but I didn't work 
for them full time because Z did consulting work overseas. 
Z had a certain amount of leeway there. 
q What kind of consulting work, were you doing overseas? 

A. Z first went to Spain for the Z.C.A. and-— 

Q What is that? 

A. Zthax Corporation Administration. The United States 
was, at that time, interested in increasing egg production 
in Spain and thought they should have some feed mills and 
a better ground in poultry nutrition, and as a result of 
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that, Z went Into the poultry business with some Spaniards 
which Z did for four years and developed other eontaets. 

So Z finally got consulting Jobs In Italy, Ireland, 

Prance, England and Costa Rica. 

Q And, these Jobs were all geared to the sane thing, setting 
up this Integrated poultry business and type feed? 

A. In some of the countries It was trouble shooting to- 
go In and solve a specific problem, and In other countries 
It was advlee on feed compilation; occasionally, on feed 
manufacture because the Europeans-dldn*t have access to 
our machinery whloh permitted a small poultryman and small 
operation to make their own feed. They had great big feed 
mills at the ports where the Ingredients came in. 

Q Would It be fair to say the majority of your overseas work 
has been related to the field of nutrition, chicken feed 
and equipment; things of that nature? 

A. Right. 

Q Subsequent to this overseas consultive work, what did you 
do then? 

A. Feeds were sold, and I went to Maine and worked for an 
Integrated poultry operation therf, and Z designed and 
built four feed skills, Z guess, and I wound up running one 
of them in Marlboro, Massachusetts, and then Z got tired 
of that and was flattered by the fact they took me back 
at the university, so Z went back to the University of 



A 180 

Edmund Hoffman - for Plaintiff - Direct 

610 

MaryUn* for two years, and I loft thero In 1968 and went 
to Connecticut and operated an Integrated poultry opera¬ 
tion for a couple years, and also operating this mill In 
Marlboro at the came time. 

Vhat did you do when you- went back to the university? 

A. Researoh In energy; really, physiology aspects of 
nutrition In relation to energy. We were interested In 

the fattening of broilers. 

V' 

When you say, "energy," were you concerned with the 
oalorle levels of feeds, or energy type feed? 

X^'t Right. 

You said at the same time you were back doing this research 
at the university, you were still running your own feed 
company? 

A. Right. One of my sons did. 

Vhat kind of a feed company was It? 

jg was a small feed mill In Marlboro, Massachusetts, 
manufacturing four to six hundred tons a week for several 
large operators. 

Would It be somewhat similar to the Pease Qraln operation 
In Burlington? 

A. Yes. 

Would it wbdtd larger or smaller than that, based on what 
Mr. Morrill testified to? 

A. Zt would be slightly smaller. 
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VeiHi you responsible for formulating your own feed there 
at the ml Ilf 
A. Oh. yes. 

That was your responsibility? 

A. Right. 

After 1968—I think you said was the last outoff point— 
what did you do then? 

A. In *68, I left the Ohlvarsity of Maryland, and Z 
started In operating an Integrated poultry operation In 
Connecticut. That Is how Z got to know Dootor Bryant so 
well, and Z stayed there two and a half years, and for 
the last two years—If this all adds up—Z Just operated 
Marlboro and farming in Nova Scotia. 

The Integrated operation you talked about In Connecticut, 
what did you mean by "Integrated operation.” and what were 
you doing with the people In Connecticut? 

A. Zt was a poultry processing plant whloh hatched Its 
own chickens and grew Its own ohlckens. and Marlboro made 
the feed for them and sold dressed poultry. 

And. so Z take It that brings us pretty much up-to-date? 

A. Right. 

At what point in time did you become familiar with the 

Vermont Pood Industries In Hardwick? 

.* * 

A. One of the people Z make feed for oalled me In August 
of 1972 and said that he had a friend In Vermont who was 
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laying, the first thing you think about is what did the 
farmer do. The second thing you think about is what 
disease might they have. Some of these diseases might be 
readily apparent. They all might be nesting. In this 
ease, I couldn't see anything, but it was neoessary to 
have somebody make an examination of the birds and eliminate 
disease as a cause of low production. 

Q Now you indicated that you found Mr. LeRlche very frustrat¬ 
ed, In d* lalve, or words to the effect. What did you 
mean by that? 

A. Veil, Z meant Z think he had done a lot of thinking 
and heard a lot of things. His mind wasn't very clear on 
it, and Z felt I had to give some authority to not only 
to making an independent study, but had to present it to 
him so he would do anything about It. At the end, Z think 
be was absolutely beside himself. 

Q Old he indicate to you how long a period of time his 
problems with low production had been in existence? 

A. Be said that he had never been able to get any produc¬ 
tion out of the complex. 

Q Out of the complex. That is the one finished in 1970 
some time? 

A. Right. 

Q And, did he indicate to you, at that time, who was supply¬ 
ing him with the feed requirements in the new complex? 
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A. Right. 

Q In fact, you bar* boon boro throughout tbo eourso of tho 
trial? 

A. Right. 

q Do you roeall tho testimony of Doctor Hurray and of Doetor 
Snots In gor with rospeot to soao of tbo birds, and Doetor 
Eldrldgor-X am sorry—with rospoct to soao of tbo birds 
they picked from tbo flock that appeared to bo In 
production? 

A. Ob, yes. 

Q Would you consider the# birds characteristic of tho 

problem, as you saw It and know It to bo, back In August 
of 1972? 

A. No, because tho problem was low produotlon, and If you 
don't make an effort to go and pick tho birds that are out 
of production. It seems to mo no one said tho Mrds weren't 
laying at all. They said they wore laying at 60 per cent 
when they should bo at 80, or 50 when they should bo at 
70. So It was necessary to pick tbo birds that wore 
missing that 20 per cent. 

4 Were you hero when Doctor Eldrldgo testified ho In no way 
testified ho participated In tho picking out of tho blrti, 
that Mr. LoRloho did that himself? 

A. Yes. 

q in your opinion, from your conversations and observations 
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with Nr. LeRlche, would he be competent to pick out bird* 
that were representative of his problem? 

A. In fairness to Dootor Eldrldge, when you go to a farm 
you are apt to take the birds the man gives you. I think 
that I was a little more Independent than that. 

Q You went through the flooks yourself, as an expert, and 

i 

picked out the ones you thought represented the problem? 

A. He started picking out the chickens, and I said, 

"Ho, you leave them alone and I will get them." 
q i it you-did a more thorough examination with some 

of the birds that you took. Did you open up any of them 
there? 

A. Oh.no. I don't practioe veterinary medicine. 

Q You took the birds to Conneotlout? 

A. Yes, I took the birds baok to Connecticut, and I went 
to Itessaohusetts, and I went to Conneotlout the first 
thing In the morning, and I persuaded Dootor Bryant to 
post them In my presenoe and right away, because I wanted 
to see what they looked like inside. To make a little 
distinction here, a lot of laymen go out and open up 
chickens, and in the first place, they don't know what 
they are doing, and In the second place, they probably 
Interfere with the ultimate solution of the problem out of 
their lpiorance, and I think it is necessary to take the 
birds to somebody who Is competent to perform an examina- 

* * • 
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Q What would they have been? 

A. You notice a difference In their combs; by looking at 
their beaks, you can see the replacement of pigment, and 
the critical thing in my selecting the birds were to take 
them out of the cage and palpate them, and you can tell 
from the softness and spacing of the publo bones whether 
they are laying or pretty well laying at a high rafe, 
slow rate, or Just recently out. The bird not laying for 
a long time has the bones close together and will be very 
hard, and If she Is laying, they will stay wide *>art and 
are very soft and pliable. Zt Is like a baby's skin. 

Q You were here In court when Mr. Leltlohe testified that he 
Observed his birds*—and we'll talk now Just about the 1972 
flocks that were there when you were there—that he observ¬ 
ed his birds became pale, or a shine went out of their 
feathers after they went Into production. Is that the 
condition you found In August of 1972? 

A. Yes, in the brown chickens. 

Q Is that also an Indication the birds are In low production, 
or out of production? 

A. The faot the shine went out of their feathers? 

Q And, the paleness. 

A. Well, the paleness Is. I don't relate this so much 
to shine. 

Q Now, after the examination—It would be a pathological 
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examination that Dootor Bryant did? 

A. Right. 

Q What was done then? 

A. Well, I called Mr. LeRiche, and they sent him a 
written report. 

Q And, do you recall Doctor Bryant testifying based on that 
report, the report that was sent to Mr. LeRiche, the 
findings?^ 

A. Surely. 

Q What were those findings, as you recall? 

A. He said the birds had fatty liver syndrome and had 
obesity, whloh suggested to me he felt that he wa3 differ¬ 
entiating between fatty liver syndrome caused by some of 
the other causes, since the fatty liver syndrome is a 
veterinary oatohall in whloh three or four things are 
involved. He had obesity there, and he recommended they 
be put on the oat hull diet. I suppose that he was hesi¬ 
tant to reoommend sallnlum beoause of its doubtful 
legalityy. 

Q When was the next time you oame to Vermont Pood's complex 
after that? 

A. Z oame up the 27th or 28th of September. 

Q And, what did you do at tha£ time? Who was with you, if 
any one? 

A. Z was alone. Mr. LeRiche oalled me and told me the 
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situation wasn't getting any better, and in the meantime, 
the birds had been treated with the fatty lirer pack. Z 
assured him on my first visit the fatty liver pack didn't 
work. Maybe it does in Texas, but in New England the 
fatty liver pack doesn't work at all in southern New 
England. 

Q What do you meant 

A. Obesity, fatty liver syndrome, what have you; in some 
yetirs it is almost epidemic in Connecticut and Massachusetts. 
Q Do you know why? Do you have an opinion why that is? 

A. Well, Z think it is almost always a result of the 
birds getting too fat. They overeat. Now some of the 
fatty liver syndrome that is diagnosed are these other 
things the veterinarians throw in, including ttreatlng 
these birds with NF-180, which is fine if they have hepa¬ 
titis, and Z am not able always to determine how many 
cases are due to overeating, but most of them are where 
you have hepatitis, or where you have the fatty liver 
syndrome that you get some mortality, and in these oases 
I am talking about where they overeat, typloally there is 
no mortality, and the birds don't lay. 

Q When you say "more mortality, • do you mean more than 

» 

normal? 

A. Yes. 

Q When you oame baok up, what did you do at that time? 
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A. Well, he called me and said things weren't getting 
any better, and he wanted me to have another look at the 
floeks. So I oame up, and things hadn't gotten any 
better, and at this time, I was kind of anxious to know 
that the birds were. In fact, fat to the point where It 
affeoted the rate of production. So I went to the homo- 
sote house, and I saw a beautiful flock of chickens that 
had peaked very nicely and represented the sister birds. 

Z told Mr. LeRiche he was the luckiest man in the world 
to haW a controlled flock which Z feel was Just by acci¬ 
dent; as a result of Marek's Vaccine he didn't lose the 
normal amount of pullets, so when It oame time to have 
them, he had pullets to put elsewhere. So, Z went Into 
the Warren house, and Z picked another sample of birds, 
the birds that aotually had gone off In production since 
my first visit. Then Z went to the homosote house, and 
as you oan see from the diagnostic reports of Doctor 
Bryant, Z selected the bird.* in the homosote house the same 
way Z took out birds that * ;re recently out of production. 

Q What was the reason you did that In the homosote house 
If the production in the homosote house was good? 

A. Z felt if Z went In there and the birds were laying 
and were fat, that didn't prove very muoh. Z wanted to 
take birds recently out of production to see If they were 
fat. Z wasn't 100 per cent effective, because of the four 
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birds Z took from the honosots house, one did have an egg 
in It, and birds out of production were hard to find 
because the birds were laying over 80 per cent. Now when 
they were laid out on the table, it was the most tdramatlc 
picture Z ever saw. In this ease, when Z got there, 

Dootor Van der Heide was on duty and had no background in 
the case, and he kept saying, "Ve had a picture of this,” 

because we laid out the four birds from the homosote house 

•*o • 

and they were in good order. They had a modest amount of 
fat, and the ones from the ooaplex were fantastically fat. 
At this point, why we made the same recommendation. Re 
talked to Mr. LeRiche about what might be done, and that 
is that. 

Q Did he indicate at that point what Purina had told him 
they felt was wrong with the problem, or what they felt 
the problem was, or what was wrong with the flocks? 

A. He said a lot of things. You will have to ask me that 
more specifically. 

Q This is the second trip you made? 

A. Yes. 

• •» 

Q And, did he indicate that in between your two trips he 
had been talking with the people of Purina? 

A. Oh, yes, and that to use NP-180 and the fatty liver 
pack, and Z told him—you are asking me what he said? 

Q Veil, at that point did he indicate to you what Purina's 
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observations or comments were? 

A. Hs said that Doctor Eldrldge had been there, and 
Doctor Eldrldge thought the birds had fatty liver syndrome, 
but I don't remember that he ever said that Purina had a 
solution to the problem. 

Q None that you recall? 

A. NO. 

Q Other than the NP-180, were you aware of any other pre¬ 
scriptions Purina had recommended to Mr. LeRiche? 

A. NO. 

Q So you compared the two birds; primarily, birds out of 
production from both flocks? 

A. Right. 

Q One being fed on Purina? 

A. Right. 

Q Who was feeding the other flock? 

A. Pease. 

Q And, you found a marked difference between the two birds? 

A. Traumatic. 

Q What did you do then? 

A. Z went baok to Massachusetts. 
q Were any specimens, or slide specimens for slides taken 
from the birds that were posted at this time? 

A. Z am sure there were, but Z didn't follow through on 
that. The next thing that happened was that Mr. LeRiche 
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called and said that ha was winding up In a dlsputa with 
Purina and wasn't faadlng thalr faad any more, and bafora 
too long a time elapsed, ha wantad to ba sura ha under- 
stood tha oasa fully. Z gave soma thought to tha problam 
and thought, wall. If thay ara really going to fight, I, 
perhaps, should tighten up tha olrounstanoes because there 
really Is no way of knowing whan somebody takas samp4.es 
of birds to a laboratory where the birds came from, and I 
called Everett Bryant and asked him If ha would ba willing 
to cone. Z was trying to oovar ay own coat tails hare. 

Z asked if ha would ba willing to come to Vermont, and ha 
said ha would, and Z called Nr. LeRlohe and asked his 
permission to bring him along, and wa came up, and wa 
looked at tha rad chickens, posted a lot of chickens. Va 
looked at tha white chickens which Z had also looked at 
In my visit tha first of October. 

Q These would ba tha other two houses in tha complex? 

A. Right, and ha took soma samples and confirmed tha 
fact Z was getting tha chickens from where Z said Z was 
getting them, because thay ware vary, vary typical. Un¬ 
fortunately, wa got stuck in a snowstorm. 

Q When you examined tha white birds on tha previous trip, 
how did thay oompare to tha new complex, with tha brown 

r 

birds you had already examined? 

A. Thay ware laying at a slightly higher rata, but thay 
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were th* fattiest white Leghorns I have ever seen, and I 
told Mr. LeRlohe that they were so fat, I didn't see any 
solution exeept to molt them and melt the fat off them. 

He wasn'+ very reoeptlve to that idea, because he needed 
the eggs. 

Q In molting, of course, they go totally out of production? 

A. Tea, for eight or nine weeks. , 

q Z show you what has been marked as Plaintiff's "23" and 
Plaintiff's ”24”, and I ask you to take a. look at those 
photographs and tell the Jury what you see there. (The 
photographs were handed to the witness.) 

A. How many legs? 
q How many legs. 

A. Wei) Z see, Z guess, five birds in the right one; 
yes, five. They are quite fat, and in this oase, the 
birds are also quite fat. 

q Now, you were here when Doctor Eldrldge testified he 
examined these photos, and neither Doctor Eldrldge or 
Doctor Snetslnger who had a problem finding out what 
plump ohlokens they were, seemed to be of the opinion the 
birds were not fat. Do you agree with that? 

A. No. 

q Are these picture* representative of the fat condition 
that you found in the birds in the three complexes when 
you examined them in the summer and early fall of 1972? 
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A. No. These aren't as fat as the ones that Z got. 

They were even fatter. 

Now, after the examination, the last examination, wire 
more slides taken, more speoimens taken, more tests done? 
A. Right. 

Were you there when the birds were opened up and studied? 
A. I picked out probably three or four of them myself to 
be sure Everett got what I wanted him to see, and he 
„ picked out some. 

/ 

When you said you wanted to be sure what you wanted *»«■» 
to see, what do you mean. Doctor? 

A. Well, with all modesty, Z think that Z am a poultry- 
man, and Z understand ohickens pretty well, and Z think 
that a veterinarian probably understands what he sees 
on the inside, but Z felt Z could go through and pick out 

a sample better than he could, and a lot better than Hr. 

L&Riche. 

And, what was actually discovered at that time? What did 

you find? 

A. We Just confirmed the earlier findings, and that was 
these birds, whether they were laying or not laying, were 
very fat, and it was an out-and-out case of obesity, and, 
by the way, we eliminated the possibility, Z feel, of any 
other pathology being involved. 

When you say, "pathology,” you mean any other disease? 
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A. Any other disease* 

Q And. you rulod out the possibility of sow othor disease 
having a bad affect on the production of these birds? 

A. Z feel we did. 

q Now. did you ever get up to the Maine flock? 

A. MO. 

Q Did you review the reports of the Maine flock? 

A. Z did. 

Q And. you were here when the testimony on the Maine flock 
was introduced? 

A. Right. 

Q Zs the finding that Doctor Oibbs noted in his deposition 
of the Maine flock, consistent with your finding of the 

birds in "A," "B," and "C"? 

MR. DZVOLL• Objection. 

THE COURT* What is your objection? 

MR. DZVOLL. We don't think there is ground 
uork enough with this witness to testify in that respect. 

THE COURT. Z think that is right, and we’ll 

sustain the objection. 

q (By Mr. Cleary) Doctor, you were here when Dootor OibbB 
testified? His deposition, siotually. 

A. Right. 

Q And. you had an opportunity to review the diagnostic re¬ 
ports that oame from the University of Maine? 


) 
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A. Right. 

Q Hava you talked with Mr. LeRlehe about the condition aa he 
found it to bo in the Maine flookf 
A. Yes. 

Q And, do you have in mind the poor production record, and 
the other evidence that was in the diagnostic reports? 

A. Yes. 

Q Now, what I am asking you, based on all of the information 
that you had, and have had available during this trial, 
in your opinion, are the findings of Doctor Oibbs consis¬ 
tent with your own observations in the "A," "B," and "C" 
Building flocks? 

MR. DZVOLL. Objection. Same objection, with 
the additional objection that the information—we don't 
know what it was that he received from Mr. LeRiche, and 
whatever it was, it was based on hearsay, as far as we are • 

concerned. 

THE COURT. Z will sustain the objection, on 

that basis. 

MR. CLEARY. On whloh basis, your Honor• 

THE COURT. Mr. LeRlohe's statement to the 

Doctor. 

MR. CLEARY. Being hearsay? 

THE COURT. Yes. 

Q (By Mr. Cleary) Doctor, were you here in court when Mr. 
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LeRlche testified as to what the condition was In the 
Maine flock? 

A. Yes. 

^ MR. CLEARY. Vs would rsphrAss the question, 

at this time, your Honor, Including the observations of 
Mr. LeRlohe which he testified to under: oath, we would 
ask the same question. 

Q (By Mr. Cleary) Do you have an opinion as to whether or 
not the problem with the flock, as It was described by 
Mr. LeRlcbe and the others. Is the problem that you found 
in "A," "B,* and "C" Buildings? 

MR. DXVOLL. Objection. 

THE COURT. Ve'll take the answer. 

A. Z think It Is fair to say It Is consistent. The Is 
the word you are using. Isn't It? 

Q (By Mr. Cleary) Yes. Now you Indicated that you did have 
the opportunity to go Into and go through the houses when 
you were looking for the birds? 

A. Yes, I had free run of the houses. I, apparently, was 
privileged. 

Q What observations did you make with respect to the con¬ 
ditions , the management conditions that you saw there? 

.A. X thought the management was above average. 

P Bow about In the homosote building? 

A. Just as good. Zt Is a slightly different type build¬ 
ing, but Just as good. 
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Q Did you find any Indications of poor management and Its 
•ffsot on production? 

A. No. 

Q And, that would hold trus of "A," "B," and "C", and the 
homosote building as well? 

A. Vs 11, having In Bind on ay first visit Z only wont to 
the middle building. Z guess that Is where the red 
oblckens are, and It was on a second visit Z can coaaent 
on the other part of the complex. 

Q Based on the total nuaber of trips that you Bade » pd your 
observations up there, do you have an opinion—did you 
fora an opinion as to whether or not aanageaent factors 
were any Influence at all In poor production? 

A. Veil, It Is hard to say "Tea" or "No" to that. Can 
Z explain It a little bit? 

Q Surely. 

A. If you are talking about nlsaanagenent being Involved, 
I think we oan exclude that. There aay be sobs basic 
management decisions that were aade there, and Z don't 
know who made them, which, perhaps, could be Involved. 

Q Por example? 

A. The way the birds were fed when they were being reared 
and the feeding prograa while they were In the laying 
house. 

Q Vhat did Mr. LeRlohe Indicate to you was the prograa that 
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be was on, or what type of feed, If ho told you, wero 
thoy bolng fad, and at what stagos in their Ufa ware 
they being fad it? 

A. Ha told aa that they ware on 14 par cant protein 
diet which was supposed to be adjusted according to the 
temperature in which It was fed, and ha was quite exolted 
about the fact. You know, poultrymen talk with'one 
another, and all this knowledge is very dangerous, and he 
felt they did not have enough protein, and X warned him 
that was a dangerous ooholusion to arrive at; that would 
possibly cloud some of the other things. 

Q What Ad you naan, you advised him of that. Doctor? 

A. Z thought that he shouldn't be concluded on the basis 
of what is said on a tag, that there was a deficiency or 
a need for something else. 

Q What were your observations? 

A. Maybe that Isn't dear, is it? 

Q Z an not sure. Maybe we will clear it up with this 

question. What were your observations about the type of 
a feed program they were on as baby ohlcks, and what did 
Mr. LeRiohe lndloate to you was the affect? 

MT.c DZVOLL. Zs there any evidence in this 
case that he knows what kind of a feed they were on as 
baby chicks? 

MR. CLEARY. That is what Z Just asked him. 



V 
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THE COURT. We'll take the answer. 

A. That didn't coma-— 

» 

MR. DXVDLL. Nay I have the question read. 

(The Reporter read the pending question.) 

MR. DXVOLL. We withdraw our objection. 

A. That didn't come up. I didn't ask hla how the pullets 
were raised. I asked him how the pullets were when he 
housed them, and I was concerned beoause he said they were 
beautiful, and in my experlenoe, beautiful pullets always 
tend to be a source of a problem. If they don't look too 
hot, that means probably they will get In there and get on 
a good diet and go. When pullets oome In beautiful and • 
they are plump, X start to worry. That Is all that was 
about the ehloks. Just by lnferenoe. 

Q (By Mr. Cleary) You were here when Mr. LeRlohe testified 
that the birds looked beautiful. He said they looked a 
little plump, that he thought they had shiny eonbs and 
their feathers were shiny when they were housed. He had 
reference, X think, of the birds that went into the Complex 
"A," "B," and "T". Mow, with respect to the birds that 
you observed In 1972, and Mr. LeRlohe's oonents with re¬ 
spect to how those birds looked when they were housed, 
what is your opinion as to the condition these birds were 
In when they did go Into those laying oagest 
A. X think they earrled a lot of condition. 
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Q What do you naan whan you aay that? 

A. Thay war# heavy and had baan on a high plain of 
nutrition, via a via a bird raiaed on a restrictive pro- 
gran r"* held back and comes in sort of lean and hard. 

It ia sort of like training a football player, you see. 

The football player cornea to camp and has a lot of lard 
on him, and you get him in shape. The restricted feeding 
program for pullets is really designed to bring these birds 
into production, lean and hard. 

Q Were you aware, or did Mr. LeRiohe indicate to you whether 
or not there was any controlled feeding of the baby chicks? 
A. Zt was never disouased. 

q And, subsequent, you have heard his testimony which he 

indicated that there was no controlled feeding of the baby 
chicks prior to going into the laying house? 

A. X heard it here, yes. 

Q In your opinion, what relationship is there, if any, between 
the flow controlled feeding as a baby, and going into the 
house in a fat condition, or a plump condition? 

A. Well, if pullets are housed fat, then it is somewhat 
easier for them to get too fat while in the laying house. 

I think that follows. 

Q X you said, or the testimony thus far has been that 

all of the birds, as babies, were fed the same way. Is 
that your understanding? 
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A. Right. 

And* v« are talking about all tho birds that haw sons 
Into "A," "B," and "C"t 
A. Right. 

Now ths birds that you observed In tha honosote house. 

It is ny. understanding they also went Into that house In 
the sane condition their sister birds did In the other 
complex. Zs that your understanding as wellt 
A. Right. 

How do you explain the fact that the birds la the homos ote 
complex laid so wellt 

A. Well, there Is no paradox here. The fast that they 
are housed In a high condition Is not absolutely Incapaci¬ 
tate, and apparently the diet In the hoaosote house didn't 
compound the problem, didn't complicate It. We know It 
was somewhat higher In protein and reportedly was some¬ 
what lower In energy, and the birds took off and went to 
a high rate of lay; got their energy Intake In balance 
wi^h their requirements, and the liability of having per¬ 
haps a little too high condition didn't hurt then. 

You were here when Doctor Snetslnger testified, generally 
speaking, where you have a high protein feed, you have a 
low energy, or low calorie feed. Do you agree with that? 

A. Lowor. 

Lower. What Is your understanding of the protein level 
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that the birds were on in the homosote house for the 
energy level? 

A. My understanding was that they were on 18 per cent 
protein, and I suppose that would reduoe the energy level 
l or 5 per cent. 

Q And, how about the birds in the other Complex? 

A. Veil', the guarantee was 14 per oent, which would 
issune a somewhat higher energy level. 

V Perhaps, 15 or a little more? 

i 

A. "Energy level," Z said. 

Q Z as sorry. A guaranteed 14, but perhaps higher than that? 
I mi not commenting on that beoause in the same way 
that these people guarantee 18 and give 19, they might 
(UtfiittM 14 and give 15. So you can only talk in terms 
V of what they guarantee. 

q Well, tell us. Doctor, how did the birds in "A," "B" and 
"C" complex get fatter and go out of production after they 
were housed? 

A. Well, they overate on energy. 

Q Why was that, if you know? 

A. Do you want to know all the reasons why birds overeat? 

Zs that what you are asking? i 

q go. in this case, based on what you know about the feed 
ration, and the way they were raised as babies or pullets, 
why did they accumulate all of this fat? 
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A. Z don't know anything about tha faad ration, but you 
oan aay that thay overate on oalorias, baaauaa tha only 
way to gat fat ia to overeat on aaloriaa. 

Q Would that ba a faad problen? 

A. Absolutaly. 

Q How, actually, la it done? Whan you aay thay ovaraat on 
oalorias, vhyf 

A. Tha stataaant la always nada, and obviously It Is 
trua, that all anlnals tand to aat In tarns of thalr 
anargy raqulranant, but Ilka aany othars, sona times it 
is not coag>letely trua. For ona reason or another, under 
certain olrcumstanoas, birds ovaraat. It has bean wall 
established and wall documented in tha literature, tha 
higher tha anargy of tha diet*-- 
Q Meaning, calories? 

A. Caloriesi tha more oalorias tha birds consume, and as 
a matter of faot,. there Is sona factors so you can figure 
out how much thay are going to overeat. Wa know that In 
caged houses wa have sona problens, because birds tand to 
overeat Just because of boradon; because there Is a theory 
that says they ovaraat because thay are looking for nore 
calolun in tha faad. Wa know If wa put oonnels, which Is 
to taka tha faad and make It Into a little pallet, la tha 
chicken house, wa can gat tha birds to ovaraat and gat fat. 
So by c h a n ging tha particles of tha slsa of tha faad, wa 
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can make them overeat. To the general observation, they 
overeat* and In many* many oases in the poultry business* 
birds overeat and get too fat, and you have to remedy the 
situation, and if Z can say one other thing just so 1 
complete the picture; in the Northeast, the way our feed 
ingredients are priced, we tend to have a high energy 
diet. Zt is really a big advantage on balance, because 
if you have a ^ilgh energy diet, tit* takes less feed to 
produce a dosen eggs, so you make a trade off, you see. 

Z make the diet high In energy, and Z put it out in 50 
flooks, and *8 flocks, for a lot of reasons including the 
. way the pullets are housed, the diet goes along very well, 
and then in the 1 or 2 per cent of the flocks where the 
birds overeat and get fat, you have a problem, but it is 
a trade off, and it is a deliberate trade off typloal in 
the Northeast area. 

Q By whoa is it a trade off? 

A. By the feed manufacturer, and he is really rendering 
a service to the poultryman, beoause where it works, you 
produce eggs cheaper. 

Q And, where it doesn't work? 

A. Where it doesn't work, you have a problem. 

Q Zs that what happened in this case, in your opinion? 

A. Z can't say that. ( 

Q Now, whose responsibility is it, based on your years of 
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experience in this field, not only in nutrition but in 

* 

feed formulation and sales, to oontrol the energy level 
of the feed that the chickens are oonauningf 
A. The feed manufacturer's. 

Q It is not something, in your opinion, that Mr. LeRlohe 
would be responsible for? 

A. No. 

THE COURT. Ve'll take a short recess at this 

time. 

(Court recessed from 11:00 11:15 a.m.) 

Q (By Mr. Cleary) Doctor, we were talking before the recess 
of the oause of the problem of the fat birds, and Z think 

4 . 

you testified that a high energy or high calorie diet, 
particularly in birds that had been housed in a plump ^ 
condition, oauses obesity, is that correct? 

A. Right. 

\ 

Q Now in this particular case, in these flocks that we have 
been talking about in the oomplex in 1972, we had low 
product lorn.as well, is that your understanding? 

A. Tes. 

Q Now, based on this, do you have an opinion as to the oause 
of the low production? 

A. Birds got too fat. 

Q And, again, how did they get too fat? 

A. They consumed energy calories. 
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q in your opinion, that i» a feed problem? 

A. Yea. 

q xm I oorrect In assuming, or In stating that the reason 
for low production then, is feed? 

A. Right. 

Q Row, you indicated that Mr. LeRiohe had told you that he 
had h fd poor production in his new complex? 

A. Yes. 

Q And. this |M> buk to th. period aftor the new complex 
was constructed? 

A. Yes. 

Q Now assume, as Mr. LeRiohe has testified, that the birds, 
when housed back in 1971, had shiny combs, shiny feathers, 
and were plump, and assume further that the feed program 
that they were on in the flocks, which we will demonstrate 
were on the same program as the birds were in 1972, and 
assume further that the low production results which were 
achieved, or not achieved, in 1971 were consistent with the 
low production in the flocks in 1972, do you have an 
opinion as to whether or not the cause of the poor pro¬ 
duction is the same? 

NR. DXVOLL. Objection. ‘ 

THE COURT. What is your objection? 

MR. DIVOLL. That this is based upon an 

assumption not in evidence. 
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c THE COURT. Vhat assumption isn't In evldenoe? 

MR. DZVOLL. Well, Z will havt to have tho 
Reporter read the question, and then Z will explain. 

THE COURT. All right. 

(The Reporter read the pending question.) 

MR. DZVOLL. As we understand the testimony, 

Mr. LeRiche did not testify as to that assumption when the 

4 

birds were housed in 1971. The seoond assumption was that 
the feed program was the same, and the testimony there, 
there is no testimony here about the feed program, and as 
s matter of fact, there is testimony that the feed program 
was not the same. The third was that the low production 
was consistent. The only testimony we hawe got on pro- 
ductlon was that Mr. LeRlche said his production has always 
been low, but we don't know how it was low with reapeot 
to the different flocks, or how low it was. So we oan't 
say It was consistent, exoept it was consistently low, 
taking Mr. LeRlche's testimony in the light most favorable 
to him. 

THE COURT. Read me that part. 

(The Reporter read the pending question.) 

THE COURT. Counsel some to the bench, please. 

(At the bench.) 

THE COURT. Vhat do you say as to the type of 
feed the birds were on prior to 1972t .X didn't understand 

• • • 
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Auction is the same?. 

MR. DIVOLL. It le understood our objection 

goes to this question? 

THE COURT. Yes, we'll note your objection, 

and this calls for a "Yes" or "No" answer. Doctor. 

DOCTOR HOFFMAN. Well, your Honor, it requires 

one more qualification he didn't put in. 

THE COURT. Then the answer has to be "No," 

doesn't it? 

(By Mr. Cleary) Doctor, I think I know what you have in 
min^. Assume further that there were no disease faotors 
whloh would seriously adversely affect production. 

A. Then the answer is, "Yes". 

• THE COURT. Yes, he has an opinion. 

MR. DIVOLL. We objeot to that and call the 
Court's attention that Mr. LeRiche testified that he had 
disease problems; specifically, Marek's, at least in some 

of these flooks. 

(By Mr. Cleary) While the Court is looking, let me ask 
you this. Doctor. You were here when Mr. LeRiche testified? 

A. Yes, sir. 

Is your impression he had testified he had a flock problem 
with Marek's disease? 

A. NO. 

He did indioate in severe Isolated oases he did have birds 










A 209 

Edmund Hoffman - for Plaintiff - Direct 

646 

that had Marek'a? 

A. Right, and at that time, • very body had Marek's. 

Marek'a has only been eliminated in the last 18 months. 

» 

It la like fleas on a dog. 

Q In your opinion? Strike that, there la no pending 
question. 

THE COURT. Ve'll allow the answer. 

.A. Tea. 

Q (By Mr. Cleary) Can you tell ua what that opinion la to 
the eauae of the low production? 

A.* I think the facta are oonalatent with the diagnosis 
of the birds becoming too fat. * 

Q And, again, in your opinion what la the cause for the 
birds beoomlng too fat? 

A. They overoonsumed on energy. 

Q , Again, that is a feed problem? 

A. Right. 

MR. CLEARY. May I have Just a moment, your 
Honor? : r 

THE COURT. Surely. 

Q (By Mr. Cleary) Doctor, in your opinion can birds in the 
laying cycle, suoh as you have observed them, that were 
markedly obese, is there a point where they become too 
fat, and there is very little, or anything that can be done 
for them? 
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A. Short of aolting thorn. 

•> 

q Short of a total aoltt 
A. It*. 

Q The birds that you observed in 1972, would it be your 
opinion that thoss birds had reaohed, or were reaching a 
point where there was very little that could be done for 

then after thatt 

A. The red chickens, it was debatable, t really felt the 
oat treatment could save the red chickens. I thought the 
white ohiokens were very obese, and there was serious doubt 
in ny mind that dietsry restriction would take off enough 
weight, the dietary restriction analogous going on at 
this tine. 

Q If you don’t lose a sufficient amount of weight, would 

you or would you not expect egg production to increase or. 

inprovet 

A. I don't understand you. 

Q Without th. rtmoval of thl» n.o...ary .mount of body fat 
from a diet. 

A. I thl "* they would never cone baok. 

MR. CLEARY. I think that is all we have at 

this tine. 

CROSS EXAMINATION 

Q (By Mr. Divoll) Doctor, in reciting your qualifications, 
you went into your past experience with chickens, and I 
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layers. Z have been involved with birds that tend to 
gst fist. 

Q Now, you haws mentioned, Z think, tho Hartford Integrated 
poultry business there? 

A. Right. 

Q And, If ay notes are oorrect, that was entirely a broiler 
business? 

A. Kxoopt for the breeder flooks. 

Q . They were broiler breeder flooks? 

A. That laid eggs. 

Q Yes, and then you started a poultry operation in Nova 

4 , 

Scotia? 1 

A. Right. 

# # 

Q What is that? 

A. That la broilers; entirely broilers. 

Q Now, let's see If we ean first eliminate the things we 

i 

can agree on. What Is your position In respeot to a 


protein level? 

« 

A. My position Is that there Is an amino aold requirement 
per bird per day In order for a bird to lay, and that all 

the talk of percentage protein and the per oent o t amino 

\ 

acids In the protein Is a little bit aside from the faot . 

♦ - * 

which' Is that a bird has got to Ingest so much of the 


critical amino aolds and a supply of the non-essential In 
order to ^ay • So you have to start by knowing how much a 








% 
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bird Mti a day and supply so many grams of protein, or 

i 

amino aolds to most It. 

Q And, If you supply tho required amount of asd.no aolds. Is 
0 It your position that tho protoln level can vary and It 
makes no dlfferenoef 

A. Yes. 

q You yore here during Doctor Snetslnger's testimony? 

A. Right. 

Q Then you agree with him on that? 

A. Specifically, what am I agreeing to? 

Q That as long as the feed contains the required amount of 

i 

aolds, that the protein Is unimportant? 

A. Per cent used, protein Is unimportant. 

Q Now then, we come down to what you term energy or oalorles? 

‘ 4 

A. Right. 

Q And, Z think throughout your testimony that you kept talk¬ 
ing that the energy, level that was being fed to these 
• • 
birds was too high? 

A. Yes. 

Q Now, What Is, In your opinion and your experience as a 
nutritionist, the proper energy level? 

A. The proper energy level Is the energy level that per¬ 
mits the bird to maintain an energy balance between Its 

• • * 

requirement and Its Intake. 

Q Now, would you give us that In—X don't know how they 


r 
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measure It, but like oalorles par pound? 

$ 

A. Thera la a wide range. It la not poaalble to aay that. 
Q Now, a good portion of your background haa bean In the 
f ormularlcation of faada? 

A. Tea. 

Q In fomularlslng thaaa formulae, what energy level did 
you aeek to attain? 

A. I eought to attain the energy level that would maxi¬ 
mise the poultryman'a product, and this varlea with the 
price of lngredlenta, and varlea with the aeaaon of the 
year, and all the factors. Nr. Dlvoll, that go Into formu¬ 
lating the feed. Birds can do very, very well on a low 
energy ration, particularly layers, and the only advantage 
to a high energy diet la that It requires leas feed to 
produce a dosen eggs. So your have a great latitude In the 
final analysis per coat of feed per dosen eggs. 

Q You have expressed an opinion here the reason these birds 
were fat was beeause they were on too high an energy diet? 
A. Z think what Z said, they overate on oalorles, and 
from that, you Infer the energy level of the diet Is too 
high. 

Q But did you cheok what the energy level was? ‘ 

A. That Is not possible to do. 

Q Then bow can you say that the energy level was too high 
when you don't know what It was? 
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A. Very simply, if you got fat, or a bird gats fat, it 
is a fact that you have aatan too aany calories, and you 
taka than off tha same way by not sating than. 

Q If I gat fat, I say it is baeauss Z don't gat anough 
axaroisa. 

A. Than, Obviously, you havan't baan on nany diets. I 
hava baan fat all ny Ufa, and tha way to loss weight is 
to stop sating. 

Q So you wars unable to tall us a recommended energy level? 

A. Right, nor oould anybody else. 

Q Now, a good portion of your- 

A. If you tall me how nany pounds of feed you want to 
produce a dosan eggs for, and give me a rata of production, 

i 

I oould guess one pretty dose. 
q Vara those records made available to you? 

A. TOiJBa? 

\ • 

Q Yes. I could look it up. Did Mr. LeRiche's flocks—did 

you attempt to determine what tha consumption of these 
birds was? *' - 

A. Nov, you asked me if I could recommend a level. Did 

• \ 

I attempt to determine consumption? >Yes. 

Q What did you find it to be? 

A. Within the Units of his records, which is eubjeot to 
the sane error of aU commercial poultrymen, whicH, is, they 
have a bulk bin. They make very large feed deUveries, 


V 
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and unless you get reoords for a whole month and divide 

% 

by 30 to eanoel out some of the reoords, I felt the birds 
were eating too such. He doesn't agree with me on that, 
but Z think they were eating too nuoh. Mr. Divoll, this 
is a very warm house. He keeps it warm, and his feed 
consumption is on the high side, in my experience. 

Q You say he kept the house warm? 

A. Zt is built to be kept warm, and it is a warm house. 

Q Zs this a recommended practice? 

A. Z think so. 

Q How, a great deal of your experience has been in the New 
England area, has it not? 

i 

A. Yes, sir. 

Q tad, Z am sure you are familiar with the recommendations 
made by different New England oolleges? 

A. Veil, Z oouidn't quote them. 

Q Veil, are you familiar with the New England College 
Conference Board? 

A. Yes. 

Q Z show you a pamphlet marked for identification as 

Defendant's "C”, and entitled CHICKEN AND TURKEY RATIONS, 
1972 PRACTICAL FORMULAS, recommended by the New England 
College Conference Board based on experimental work in 
New England, and ask if you are familiar with this 
pamphlet? (Handed to the witness) 

* * * 
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th6 Doctor Indicated he was not familiar with that exact 
pamphlet. 


THE COURT. We'll let the Doctor answer the 

question. 

DOCTOR HOFFMAN. (To the Reporter) Would you 
say It again? 

(The Reporter read the pending question.) 

A. Yes. 


MR. DXVOLL. At this time, we would like to 
offer Defendant's "C". 


MR. CLEARY. Your Honor, I don't know whether 
It la necessary for us to approach the bench,; but we would 
like some time to review thls. : 

THE COURT. Haven't you seen this, before, Mr. 

Cleary? » 

/ 

MR. CI£ARY. No, your Honor, and It wasn't 

i 

listed as one of their exhibits. 

THE COURT. Well, It has been marked for 

some time. 

MR. CLEARY. We never received a copy of It, 
to the best of my knowledge, your Honor. 

THE COURT. Well, Mr. Dlvoll, can you cover 
som other area between now and noon so counsel for the 
plaintiff can look at Defendant's n C”? 

MR. DXVOLL. Yos, your Honor. r 
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Q (By Nr. Dlvoll) Now, Dootor, Z think you said It was 
aoooptod generally, a high protsIn dlst was a low energy 
dlstf 
A. Right. 

Q And, thsrsforo, an 18 psr osnt ration, as opposed to a 

lower one, as a general thing; would be a lower enargy diet? 
A. Right. 

Q And, Z think you testified that you knew, or had been 

• » 

Informed that the birds In the so-called homosote building 
were on an 18 per oent protein diet? 

A. Tes. 

4 And, you testified that you were Informed that the birds 
In the Complex "B" were on a 18 per cent ration? 

A. Tea. i 

Q Now, you olalm that you were Informed they were on 14 per 
cent ration? 

A. Veil, the tag said 14 per oent. Z have restricted ay 
testimony to the guarantee on the feed. 

Q Would that make any difference In that opinion If the feed 

9 

recommended was a 14 per oent ration, but that at Mr. 

LeRlohe's specific request that that was ohanged to 15 per 

• * 

sent, and the feed that he received was a guaranteed 15 
per cent? 

A. That makes no difference. 

Q Zt makes no difference? 



FTF 
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A. NO. 

Q So, it doesn't make any difference whether you are feeding 
It or 15, but It does stake a difference If you are feeding 
l8f 

A. X didn't say It stade a difference between 14 and 18. 

As X remember my testlstony, X said X warned Mr. LeRlehe 
that his concern about the per cent of protein that was 
being fed In the oomplex was a dangerous thing. In the 
sense that we weren't working here for the problem In 
protein. Ve were working with birds too fat and over¬ 
consumption of energy. X also pointed out to him If they 
said 14 per cent on the tag and the feed really was adjust¬ 
ed according to the weather, they might well be putting 

In 17 per oent protein, and he would have no way of knowing 

* 1 

that. 

i 

Q Yet, you lay the problems to the over-consumption of 
energy7 . 

A. Night. 

Q And, apparently from the Information that was given to you, 
you gathered. In your opinion, that the homosote birds, 
on 18 per cent, were doing satisfactorily? 

A. X don't think X testified, Mr. Dlvoll, to the faot It 
was 18 per cent; Just the faot It Is a coincident they had 
complete control, and lean birds In one, fat birds In one; 
high production where the birds were lean, and low pro- 
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duotlon where the birds were fat. I don't ears what they 
wars fsd. X was looking at ths ohieksns. 

Q Vs san't hslp but draw tbs oonolusion you fslt ths birds 
in ths boss)sots building wars not consuming ths protsin 
as ths birds in building "B"? 

A. Obviously, X can't bs permitted to have you tie it 

down to protsin, bsoauss X am not saying that. 

► , 

Q ' X don't oars what ws tie it down to, but how do you know 
that ths birds in ths homosote building wars receiving a 
lowsr snsrgy fssd than ths birds in thsbuilding "B" 
eomplex? 

A. X didn't say that. X said they wars thinner, and, by 

• i ' 

inference, if ths birds are thinner, they are not sating 
as many calories. t 

Q So, there is an inferenoe that you draw from’that fssd? 

A* Right. 

Q Than you don't know of your own knowledge, or the knowledge 

« 

that you have mads from investigation, what ths different 
snsrgy lsvsl in ths fssd was that was fsd to'oomplex "B" 
and ths hoaosots building? 

A. Xt wouldn't bs possibls for any ons going in to make a 
distinction in ths snsrgy lsvsl of ths feeds. You can only 
say hops the ohieksns looksd. Xf ths ohieksns are thin, 
they haven't had as many calories. Xf they are fat, they 
have satsn a lot of oaloriss. X haven't said anything about 
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A. Sallnlum la an element, a tract* element, which la 
toxlo In very email amount* but tuma out to be very 
beneflolal In areaa and In feeda where It la deficient. 
There haa been aallnlum requirements established now, and 
In a case of exudate of diathesis In baby chicks. It 
produced a very prompt and miraculous response, and In 
ay own experience of treating lots of these cases. It has 
a beneflolal effeot, and In some oases of fatty liver 
syndrome. 

Q If I understand oorrectly when you first came there It was 
around the 8th of August of 1972? 

A. No, the 28th. 

Q The 28th of August? 

A. Tec. 

Q I guess It was Dootor Murray that was there on the 8th of 
August? 

A. Could be. 

Q And, at that time, you only went Into what we oall the "B" 
complex? 

A. I only examined the birds In the "B" complex; within 
my memory. Is that Z went briefly Into "A", I think, the 
third house, as a matter of looking at the house. I paid 
no attention to the white Leghorns on that visit. 

0 You were called there for a problem of low production? 

A. Right• 
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Q And, was there any complaint, at that time, made of low 
production In "A" and "C" buildings? 

A. Not specifically. The complaint was that he hadn't 
been able to get any production out of the complex from 
toe, and Z don't recall any specific dlsousslon of 
the other two flocks; just the general statement tAat he 
couldn't get the birds to lay there, and I questioned him 
because Z thought maybe this wasn't right, and Z said, 

"How do you know you oan make birds lay," and he told me 

about the homosote house. 

» 

Q Zf you were there for a specIflo problem as a consultant, 
and you had the Information that there was a generally 
low problem of low production In the whole complex, why 
didn't you go Into "A" and "C" buildings? * 

Nell, for a lot of reasons* toe of the reasons Is 

i > 

that Z wanted to Identify the problem, because If Z went 

•ny further and If Z arrive at the University of Conneoti- 

% 

out with more than four or five specimens to do, they will 
* • 

throw me out, and as far as Z was concerned, this was a 

preliminary thing. The laboratory winds up with a lot of 

ohlokens and only want enough to attach the problem, not 

to study It exhaustively. So on the first visit, Z looked 

r 

tt the birds whloh were laying at the low rate, and Z re¬ 
member him saying that the white Leghorns were not laying 
ae well as they should, but laying better than the red ones, 

* * * 

^- ----- 
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A. Right. 

Q And, so thsrs you say that their production la good so 
those birds were getting the proper amount of the oalorle 
level la their feedT 

A. Mo, I didn't say that. I said thoy are In balance as 
far as energy was oonoemed. 

q And, In "B" ooaplex you are claiming they are out of 

balance? 

* 

A. Right. 

Q So now, what Z am trying to determine Is the amount of 
energy that the homosote building was getting and the 
amount of energy "B" building was getting to find out 
what the out-of-bstlance was? 

A. The out-of-balance Is any time the bird gets fat It la 
eating too many calories, because there Is nothing you oan 

do with the exoess calories It consumes exoept lay It 

% 

down as fat. You oan't spit It out. 

Q Well, If It Is eating and It Is not laying, it Is getting 
fat. Isn't It? 

r 

A. You can argue that way. 

Q And, Dootor Bryant agreed with this? 

A. But what specifically did he agree to now? 

Q That It was a problem to know whether the getting fat was 
caused by the not laying, or the not laying was caused by 
the getting fat. 
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Q And, this is the way Doctor RollrA did? 

A. Tee. 

Q Do you know whether or not this Is the only way he 
could create a fatty liver syndrome? 

A. Z don't reoAll. I don't remember the preliminaries 
well enough to remember whether he tried anything else. 

Q As a matter of faot, you don't even know there Is such a 
thing as a fatty liver syndrome, do you. In. Itself? 

' 4 > 

A. Z think fatty liver syndrome Is used by veterinarians 
and oovers a wide gamut of things. 

Q Zt Is more of a condition, to you? 

A. Right. 

~ * > 

Q Mow at some time during your testimony, Mr. Cleary gave 
you what Z call an assumption question, and paraphrasing 

i 

it, he wanted you to assume that one of the Items was that 
the feed programs were the same? 

A ! . Yes. 

Q And, then he asked you that with these other assumptions, 
and with this assumption, the feed program In the other 
flocks that you didn't examine that had been In existence 
prior to this date. If you could give an opinion as to why 
they did not produce. Do you remember this? 

A : . Yes. 

Q And, you said you could, and you gave the opinion that they 
did not produce for the same reason as these flooks that 
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you examined? 

A. Ho, sir, Z didn't say that. Z said the final soluclon 
was consistent with the earlier faets. That is what I was 
attempting to say, and Z think Z asked him, specifically. 

If he was using the word "consistent”. 
q Based upon—you were making that assumption based upon th? 
fact that the feed programs were the same? 

A. Right. 

q zf the feed programs were different, would you make that 

same assumption? 

A. He. 

Q Doctor, to your knowledge, in all the time you have spent 
In the poultry industry, has anybody ever been able to 
produoe this fatty liver syndrome, or fatty liver condition, 
as you call it, by the rations, feed rations? 

A. Hot to my knowledge. You mean, deliberately under 

% 

controlled conditions? 

Q Yes. 

A. Ho. 

MR. DZVOLL. You may inquire. 

REDIRECT EXAMINATION 

Q (By Mr. Cleary) Doctor, one of the last things Mr. Dlvoll 
asked you was whether or not, ”Zf the feed prograsis were 
different,” meaning 1971* the period we are talking about, 
fwould you make the same assumption”. You said, "No". 
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of whether or not a bird till to meet Its energy, or 
oaiorls Xsvsl, or what eslorlss it needs to Uvs and lay 
•IP* probably, did you bass any of your opinion on that 
on anything that Dootor Norris had to sayt 
A. Too.. 

Q Bov is that relevant in our particular oaas hsrsT 

A. Vs11, Dootor Norris oaas up with ths first renew of 
tbs litsraturs that established onos s"4 for all that ths 
atatsnsnt we always nads, that ths bird sate to asst ita 
energy rsqulrsasnt, was nothing but a tsndsnoy or genei>ali~ 
sat ion, and Jt wasn't* abaoluts, and you Just oan't go on 
blatantly aaauaing thsy psrfora aooording to .that ruls. 

Q When you say, "over-consumption of energy,” toll m again 
ixaotly what you mean. 

A. Vsll, if you had a chart and ths lino was Ilka this 
for ths aaount of snsrgy level of ths food, if you assuas 

* t 

that ths bird really adjusts psrfsotly its food consumption 

to ita energy requirement, than you would plot food oon- 

• 

sumption and both llnss would bo parallel to each other 
going up at an angle like this. This top line la tilted 
to ths sffsct of snsrgy intake. As the diet 'of energy 
goes out, it la higher and they overeat, and'he says for 

t 

every ten calories you put in, you get such a per cent of 
over-consumption, which Z don't rensnber exactly, and it 
Is the standard piece of work in the field. 
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Q And, this has been known for son tin*? 

A. T think ho published the paper in 1967, '68. 
q And, praotioally assuming that this is an identifiable 
problen that has been in the literature for some tine, ' 
and you, as a feed manufacturer, hare known about it, how 
do you oonpensate for the problen and prevent birds from 
getting fat and not laying eggsT 

A. Veil, we don't. What we do is take a calculated risk 
and when we get in trouble, we solve the problem. 

Q Howt 

A. By putting the birds on a diet. 

MR. CLEARY. Ve don't have anything further, 

your Honor. 

THE COURT. Nr. Divoll. 

RECROSS EXAMINATION 

Q (By Nr. Divoll) Dootor, Just to refer to these oharts 
for a minute, they are entitled a "Goal Chart," aren't 
they? 

A. Z am not aware of that, sir. 

v 

q Which exhibits did you look atf 

HR. CLEARY. Thirty and ”*”• 

THE COURT. What numbers? 

NR. DIVOLL. Number "30”. 

A. This one says, "goal" on it. 

Q (By Nr. Divoll) This one does not. That is.Number "*”• 
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Now, do you know uador what conditions or how the producer 
of the chart arrived at that range? 

A. You nean what inputs he nade in order to draw itf 
« »o* Probably we are saying the sane thiivt. Just experi¬ 

ment input experience7 

A. Z think the way they are done is that they take an 
average of how high they oca get the birds to peak, and 
the rate of increase on the way up is fairly constant 
for all these chickens that are raised in a certain way, 

t 

and have a certain aaturlty date; Then they take the 
production over the whole year and they sake this curve 

to reflect that production. 

* •* 

Q But bow is that done? On oiporinontal flocks that the 

i 

breeders have operatedf 

4 

A. Z don't think so. Z think it is done on ‘the bolt of 

• * 

field records. 

i , * 

Q Whose field records? 

A. Well, they all have franchised hatcheries and put out 

i 

a lot of Ohio kens, and Z suppose they have chough reference 
to do this. 

9 

Q This is an assuhption on your part? 

|* Nell* all right* it is an assunption. 

Q And. these people who put out these charts are trying to 
sell this particular breed cfl chick that they are preuot- 
ing with these charts* isn't that correct? 
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A. Right. 

Q So wouldn't It follow that thoy are trying to ftkT these 
charts, at least, the expeoted rang# of those oharts look 
as good as posslblaf 

A. Yos, that Is true. The only relative difference 
among them Is the brown Is a slightly lower line. They 
all ooae out of the same hopper. 

Q The white Leghorns are generally accepted to be a little 
better producer, are they not? 

A. Yes. ! } 

Q But you don't get somuoh for them for meat when you sell 
themf 

A. No. 

Q You aren't In the cow business, but that Is t;he same 

« 

between the Jersey and the Holstein sow, isn't It? 

A. Right. 

c You •*** something in my cross examination and In Mr. 
Cleary's redirect about the Blue Seal Feed Company. Now, 
what did you mean by that! 

A. Well, when Mr. LeRlohe left Purina, he started to 
feed Blue Seal. 

Q Yes. 

I • 

A.. And, how far do you want ms to got 
Q As far a you want. It Is complete news to me. Apparently, 
there was some problem there with Blue Seal, and I an 
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A. No* that is Just what Z am saying* and Z don't know 

i 

tho initials ”L.C.” Ths only thing Z know about pullots* 
thoy ars on full feed. That was ths qusstion and ths 
dirsot answsr Z got. 

Q Would you havs bssn abls to give your opinion if you 

lcnsw that ths growing program upon ths ohloksns that you 
saw waseentlrely diffsrsnt from ths othsr birds? 

A. flee, Z am sorry*. Z don't undsrstand what you ars 

* 

asking ms. What othsr birds? 

» 

Q Well, ths plaintiff is olaiming bars damagss for ths 
fssding of* Z think* seven flocks. Thrss of ths flooks 
wsrs birds from which a sample was taken* the Doetie 
flock, ths ”B" complex flock* and ths whits Leghorn flock 
in complex ”C”. 

A'. Okay. 

Q And* as Z undsrstand it* an assumption question was posed 

• » 

to you that from what testimony was given in respect to 
those birds* and assuming that they were grown on tho same 

program* under ths same fssding program* what' would be 

• | 

your opinion as to ths problem with ths other’ four flooks 

that you never saw. Now* do you undsrstand that? 
aI Yes. One of ths questions—Z am sums you want to make 
tills clear—one of ths questions is that toe birds always 
arrive in a plump condition. 

Q That is an assumption you took? 
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A. I thought that was tha assumption that ho gavo no, 

and if you add that, Z oan say, "Too". 

von— 

A. You know, I don’t caro about tho program. All I want 
to know is what tho product is. Thoro aro programs, 
and programs. If thoy raiso big, hoavy woight chickens, 
that is consistent with tho problem wo have. If thoy 
raiso light woight chiokons, regardless or tho problem, 
it isn't consistent. 

I understand that, but what you are saying hero is that 
tho four flocks that you have testified about that you 
never saw, were a certain condition when they went into 
the laying housest 
A. That is what they said. 

Ar.d, this wat ssuming that they were fed the same feeding 

t 9 

program? 

A. That describes how they got in the same condition as 

gll tho pullets. 

« 

No, it is assuming they fed them the same growing program. 
A. You don't have to make that assumption. Vhat you need 

; l 

to do is concern what kind of pullets were housed. 

T * 

But you don't know what kind of a pullet was,housed? 
i^. No; just a hypothetical question. 

So you have to make an assumption what kind of a pullet 

i 

was housed? 







A 231 

Edmund Hoffman - for Plaintiff - Heoroae 

708 

A. Veil, Z understand ths testimony was that all these 
birds were big, and shiny, and plunp, and Z gave ay opinion 
on the basis of that* 

Q| But, you have no other than the assuaptions that they had 
these three things exaotly the ssaet Tou based your 
opinion just on those three assuaptionst 
A. Z based ay opinion on the condition the birds 'were 
housed, and Z really don't ears whether the prograa was 
the sane or ohanged. It the prograa produced this kind 
of obis ken, that is consistent with the fasts ths* if it 
goes on high energy feed, it aitfit get too fat* That is 
it. Z don't care hew it get there* ; 

Q | That is true if that prograa produces that, hat you don't 
^now what kin d of bird the other prograa produced, do youf 
A. Z will help you out. Tell as the other birds were 
Raised on a restricted prograa, and Z will say It won't 
happen. 

V Ve don't have to help you out* 

A. Z said, Z sa helping you out. 

Q That is up to the plaintiff to prove < * • 

f. Well? 

Q po you know whether or not they were fed and< growi under 
£he sane feeding prograaf 

A. VO. 

Q jad, your answer to that sssuagtioa tuestion was based 
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upon the fret that they were, la that correct? 

A. Mo. Hy answer to tha question was basad on tha fact 
you wind up with a eartaln kind of a Ohio lean. 

ft No matter how It was grown? 

A. I don't oara how it is grown. I Just want to know 

what It walghs and looks Ilka. 

ME COURT. Va'U taka ©urafternoon raeass 

at this time. 

(Court raeassad from 3*05 - 3*30 p.m.) 

(DOCTOR HOFFMAN *^»umed tha stand for furthar 

raoross examination.) 

ft (By Mr. Dlvoll) If I undarstand your testimony, Doctor 
Eoffnan, that if a pullat going into tha laying housa is 
ftXunp and baautiful with good oolor and bright oelorad 
comb, that it is too fatt 

j^, x don*t know as I would say it is too fat, I would 
say it is in a high stata of oondltlon. • 
ft And that if it is In that oondltlon, that it iis oausad by 
an over consumption of energy? 

A. Yes. i 

» 

ft And. that that is tha faad grower's responsibility to ahaok 

t ’ 

tjhasa birds and weigh them, and to make sura that they are 
controlled fad so that they don't sat too mush, that their 
lighting is controlled, that their water is aontrollad, 
and. in other words, they taka over tha physical management 

9 
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Q How about tho brown ogg birds? 

A. Z don't mo tho brown ogg birds on boro. Nr. Cleary. 

Q But for tho whlto ogg birds* ono or two per sontf 
A. Z don't think it nakos a distinction. Z think it 
says nolthor whito or brown. Zt Just says* "Weekly 
Production.” Zf you will point out tbs difference. 

Q Z don't sm any* no. 

HR. CLEARY. Your Honor* wo offer* at this 
tins* Plaintiff's *80*” as well as "3." "t*”.”10*” *12.* 

. ”18** ”18** ”20*” and ”30” in connection with Doctor 
Hoffhan's testimony.! think Z did Indicate ‘plaintiff's 
"80* as well. 

> 

Ml. DZVOLL. Hay wo inquire* your Honor? 

THE COURT. Yes. \ j 

Q (By Hr. Diroll) Doctor Hoffnan* Z show you plaintiff's 
T80" which is tho Ralston Purina Chart. • Zf you are 
acquainted with those* Z think you probably know that tho 
date of. issue was sons tines on tho chart in snail letters 
Zf you know that* can you determine froa an examination 
what the date of issue of that chart was? 

A. Looks like Tebruary of 1985* ' 

i 

HR. DZYOLL. He have no objection to the 

hrst ones. 

* THE COURT. All right; Plaintiff's ”12" is 


already admitted. 



A 234 

Edmund Hoffman - for Plaintiff - Ro-rooroBB 

723 

were not grown tho iam, wasn’t thereT 
A. Are you saying the birds were restricted before, 
because I am saying if they weren’t restricted, they were 
grown the sane. 

I aa only saying you beard anything in court to indicate 
the birds were not grown tho same? 

A. I didn’t, because a trade name means nothing'to me. 

If you will desorlbe to me how the program differs, I 
might agree with you, but a trade name doesn't mean any¬ 
thing to me. 

Well, it indicated that Mr. LeRlche couldn't possibly have 
grown under the L.C. Program in September of 1970, didn't 

t 

it? 

J^. It meant he could have raised fat ohloke^s no matter 

what the program, and I am talking about housing over fat 

*♦ 1 

chickens, and I don't oare what you call it. Tell me 

» 

it was restricted feed, and I will understand. 

There was evidence here the birds were not grown the same. 

• i 

A. No, sir. 

Now, as a feed manufacturer, and all your associations 

vfith the poultry Industry, hasn't the main purpose been 

* 1 

to secure a satisfied customer? < 

♦ 

A. Yes. 

t • 

And, if you found a customer that was completely satisfied, 
what further could you do? 





A 235 

Jtannine Leriohe - for Plaintiff - Recalled - Dir00t 


736 

agga. Wa’ll Allow thAt. I think, as X understand It. the 
eggs were delivered to hie. And he pAid a price delivered to 
bin. 00 X find It very difficult to understand that there will 
be any incidental damages, but I don't know that, but you are 

certainly entitled to show that* 

MR. DAVIS. Xn that connection, as X under¬ 
stand the evidence, the shrinkage factor la substantially 
higher where you are freighting la eggs, bringing eggs in by 
freight and handling in the processing room and reshipping 

then, you have aore breakage. 

THE COURT. You are certainly entitled to show 

that, but X an going to confine it to those areas, at the 

• • 

prevent tine. 

(Discussion off the record and end of offer 

of damages in chambers.) 

(Xn full court at lOslO a.n.) 

THE COURT. Proceed. Mr. Cleary. 

MR. CL2ART. Thank you, your Honor. We re¬ 
call Mrs. Jeannlne L«Riche. 

JEANNXNE LERXCHE, recalled to the stand as a 
witness for the plaintiff, for further direct damnation.) 
q (By Mr. Cleary) You realise you are still under oathf 
A. Yes. 

Q Xn an effort to simplify things, now that vs are getting 
back Into that area of ■uch ecnplicaticn and many, many 
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flgUTM. I “ S® 1 "* *» Wlth *«* TOUr r * e0r ' U ' th * 

mst Mjorlty, Which h«v. already been narked *or Identifi¬ 
cation. The.. few th.t have not, «e'll ao you ft «• 

then. How, let ac aclc you this first, Hra. tritloha. did 
JOU consult your records to dotorwinc what your actual 
CM production waa fron the various flocks In question, 
and whan I say "flocks In question," Isoan those flocks 
which you are taking a olala for, because of loss In 
production! Did you refer to your records! 

A. Yea, X did* 

q Here the records that you referred to, records which you 
min t*ln»a in the norsnl course of your business operation! 

A. H10>t. 

q Tell the Court and Jury what you did to arrlwe at an ex¬ 
pected muster of eggs by docens-alwayc haee reference to 
dosen-how you confuted the nusOar of docen that you ex¬ 
pected to receive fron the brown birds, let's say, and then 
from th# whlto bird# a 

A. Well, we did It the sane way exoept It was for brown 
and white. Wo took the chart and we have retched out per 

peak. 

Q Why twenty-eight days? 

A. Juat to give us a period, I s>ean. 

C Is the chart set up— 

A. Yes, It la set up per week for, *• average, four weeks 
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Than what did you do? 

A. One* wo C*t the mrt|t of the chart. wo hod to multiply 
it by 28 days, and thon that give wo tho expected eggs par 
bird housed, por month. 

Now whan you toy "por bird housed," how ia that generally 
roforrod to? 

A. Noll* wo took as wo wont along, wo took tho*aortallty 
and deducted it as wo wont along nonth-to-month. 

Zs that what is known as a "hon day average”? 

A. X think so. 

So you eenputod tho number of oggs por bird that you expect¬ 
ed to receive based on tho chart? 

A. Right. 

Por each period of tho chart? 

A. Right. 

Then you multiplied that by twenty-eight? 

A. Right. 

. •• 

Then what did you do? 

A. Thon wo took tho expected oggs por bird housod per 
month, we took tho amount wo had, and so once wo had tho 
aortallty deducted, wc took, first wo took it on tho brown 
bird and thon that give us tho amo un t of eggs that wc 
should have had. 

Okay, and thon what did you do? 

A. Then wo wont all over ay shoots and took what Z really 
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bad; Z mean, bad of «KS>> 

Q For agl production? 

A, Right. 

q How arc your sheets broken down? 

A. Fer week. So, we took four of these weeks to arrive 
at the sane thing as on the chart. 

Q Sane twenty-eight day period? * . 

A. Right. / 

Q And, that gave you a figure? 

• • • • 

. * * * 

A. Tee. 

q What does that figure represent In each four-week period, 
the figure you got froa the rest of your records? 

A. Veil, the eggs that we had. 

o' • • 

q The eggs you actually had? 

A. Tes, coupe red to the eggs that we should have had. 

Q For example, I show you now what has been narked Plaintiff's 
Exhibit "29" and with reference to Flock A-l, explain to 
me, if you will, how your records are set up so you can 
determine in any given twenty-eight' day period the nunber 
of eggs that you actually received from the chickens that 
were alive in that flock? (A document was handed to the 
witness) 

A. Every time the hired nen cone back from the hen house 
every night, or whatever tine we run the barn or honosote, 
we give then a snail card and then bring it to the office. 


I-TV 
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end the complex, the men hav* a yellow, till follow pad 
that ho writes all the eggs on thoa and every night whoa 
ho goes by tho office, ho give it to no. Thoa every Nob- 
day night, what Z had, I add It up aad pat It per week; 
that Is tho end of ny week. 

Q Z think you testified earlier on dlreet examination that 
some Mondays there night be more slips la yam* head to 
make a note oft 

A. Right. Veil, at that tins, Z wasn't concerned with 
that as long as Z had the total amount of eggs after the 
batoh, after we raised Lot Number 1, a speelal bateh of 
white eggs, or brown eggs; as long as Z had the total 
amount of eggs, that Is all Z wanted. 

Qcc The chart then, Z take It, breaks down for your figures on 
your counting sheets break down on a weekly basis the 
number of eggs that each nook actually produced la eaoh 
month, or eaoh twenty-eight day period? 

A. Right. 

Q Okay, going back to your chart where you computed your 
loss, what did you compare the expected—strike that. Tow 
compared the expeeted production with what you actually got? 
A. Right. 

Q And, what did that give you? 

A. Veil, you want me to read all those numbers? 

Q No, Just generally what kind of a figure did it glee you? 
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A. It give between anticipated production and actual 
production. I don't think I figured it Just per schedule, 
or soMwhlng like that. 

Q Did you cone up with a certain nuafcer of eggs lost in each 
four-week period? 

A. Tes. What 1 should hare had was a lot higher than 

what we really had; right. * 

Q And, that figure is shown on your charts? 

A. Tes. 

NR. CLEAR!. Tour Honor, at this tine we would 
have two additional exhibits narked, and I would indicate 
to the Court, at this point, we antlelapte reducing both 
of then to chart forn so they can be, if admitted, readily 

re viewable by the Jury. 

DEPUTY CLERK ATHERTON. Plaintiff's Exhibits 

0 

«8i" and "82* for identification are production and loss 
figure charts. 

Q (By Mr. Cleary) Calling your attention to Plaintiff's 
"81," M*. LeRiche, and particularly to Flock A-l, I 
four rows of figures. It that correct? 

A. Right. 

q Andi X notice with respect to Flocks A-l, A-2# 

C-l for a first and a second period, C-2, and the so- 
called Dostie Pam in Maine, there are the sane four lines? 


A. Tea. 


ft 
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Q Would you toll us. Just generally, what •mob of tho four 
linos 1st 

A. Won, ono is tbs down expected, what wo took out of 
tho chart, sad thon tho dosoa that Z actually resolved; 
thon tho third lino would bo tho loss la dosoa po d tho 
fourth lino la tho flock's population Mortality. 

Q That Is tho ouster of birds still allvef 
A. After each aonth. 

Q Wow, how did you go about ooapvtlag tho auabor of actual 
dosons of oggs that you loot la any given one aonth pcrlodf 
A. Well, tho dosoa expected alaus tho doson I had which 
giro' no tho doson Z lost that wo didn't have. 

Q Old you take Into consideration tho awter of oggs that 
you wont Into tho narket and bought to replace those oggs 
that you loetf 

A. We did after, but not on this ohart. 

Q Okay, that is another chart. Mow did you brook that downf 
A. First, we went all through tho slips that wo had 
bought the oggs aonth for aonth, and than wo have reached 
tho total prise that wo paid by the doson of oggs that wo 
bought, and that give us an average price for that aonth. 

Q And, for what years did you do thatt 
A. '71, *72 and part of '7J. 

o Is that period of tine during which tho flocks existed on 
which there is a claia p o ndin g for loos of produotlont 


■ - r. 
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A. Tea, this Is. 

DEPUTY CLERK ATHERTON. Plaintiff*• Exhibit 
"83" for identification, figure? of egg purchased for 1971, 
and Plaintiff*a Exhibit "8t" for identification, eggs 
purchased for the year 1973; Plaintiff's Exhibit "85" for 
Identification, eggs purchased for the year 1972. 

Q (By Ik*. Cleary) Now, Mrs. LeRiche, with respect to 

Plaintiff's "83" which apparently—b7 the way, would you 
identify that for us? (Handed to the witness) 

A. \Rlght. This is all the ergs purchased per ncnth. We 
add the~Ttrtfcl aaount that we paid and we'll divide the 
total aaount of dosen that we had, and that would give us 
an average for the nonth. 

Q So, Plaintiff's "83" shows the average aaount, or price, 
that you paid— 

A. In '71. 

Q For the substitute eggs? 

A. Right, for the eggs we had to buy. 

Q Now, actually, isn't it a fact that you bought r.ore eggs 
in the market than merely lust enough eggs to cover the 
losses on the flocks? 

A. Yes. 

Q Why was that? 

A. Well, some of the eggs that we were buying—first of 
all, we had a lot of shrinkage. We had to have more. 
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Q What do you mu by a ihriaki|i v f 

A. Well, liko «h«i we wrt soaring nay op to Mina* sot a, 
ohoro mr they mm sowing, Iota of «|p mm meted or 
•om of the* would bo aoMo aood eggs l that' is, the quality 
Inaldo, aad those eggs wo can't sell, ao wo pass then to 
the broatego plant* 

Q And, they weren't aold aa table oggat 

A* No, wo ean'tt if yon want to keep your ouatoaara, you 
ean't aell that. 

*• # 

Q Plaintiff's "81,” tell us what those are. (Handed to the 
wltneaa) 

A. Sane thing for •73* and hero wo get Just up to Juno. 
That la the amount of doaon of ogga wo bought in *73* plus 
the price wo pay, and that given ua the average price wo 
pay per noath. . . 

Q Per dozen, per month* 

A. Per dozen, per month. 

Q Again, Plaintiff'a "S5”Y (Handed to the witnooa) 

A. The same, ogga bought la '73. 

Q Now, what did you do at thin point? Aa Z understand it, 
you have a monthly author of doaoao of ogga lost? 

A. * Right. 

Q .^Per flcskt 
A. Tea. 

Q Of the ala or seven Hooks wo are talking a bo u t ? 
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A. '71* '72 and part of *73* m took thoaa dosan of 
eggs that we didn't have and Multiply It by tha prlea of 
the average prloa of tha dosan that we had to buy* and 
that give us a figure. 

Q Now, the prloa that you have eoapvtad In aaeh uonth, 

January, February* March, at eatara* for *71 la tha sane 
for '72 and sana for *73» did you go baek and,Multiply 
that avarage prlea* your cost to go out and buy agga par 
dosan times tha numbar of dosan that you lostf 
A. I think so. 

Q And, did you do It In aaeh aonthT 
A. Each month. . ; 

Q That you lost? 

A. Right, 

Q Okay. For example* If you had lost aggs from tha A 
Flock, let's say—- 

A. It was every twenty-eight days* " mry four weeks, and 
at the end of tha aonth you get tha parlod. 

Q On Plaintiff's "87" for axaapla* when did tha A-l birds 

start to lay? What is tha first aonth of noted production? 
A. I don't have that on here. Nr. Cleary. 

Q For this first period? 

A. You mean, January? 

Q Right. What do you show there for a loss la dosens? 

A. I can read It batter hare. (Indicating) 
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Ml. DZVOLL. We ttbjtet to this. I think the 
Court has our obj sot ions, hut In order to preserve our 
rigL «, wo fool that wo should—this is on# of thoso 
floeks at which no sanplos wars taken fron. 

THE COURT. Tbo Court understands, and we'll 
note your objection, and we'll overrule it at this tine. 

Q (By Nr. Cleary) Oo ahead, Mrs. Leltlehe, what did the 
rooords show for a loss of dosors of eggs in the first 
nonth period for the A-l FlookV 
A. Zt shows that we had a loss of—- 
Q What are your figures by way of oggsf 
A. 1,428. 

Q New, that was in what aoutht 

A. Probably January, the first nonth. 

Q And, how would you then detemine how nueh it cost you? 

A. Z can tell better by these sheets. 

Q How can you detemine hew nueh it cost you to go out and 
buy 1,428? 

A. That was in *71, so in *71 for January, we had we had 
paid for eggs wo bought, averaged 37*92* 

Q What did you then 3o with the figures that you found for 
the sens period of tins? 

A. Multiply what we loot by the average price that we had 
to pay in that sans nonth and year. 

Q What did that give you? 


V 
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A. That civ# us the Mount of now that v. didn't haw 

that vi should haw had. 

m. OLEARY. Your Honor* at this tins. In 

eennsetlon with Hm LeRlche's testimony, so that sho ean 
testify to tho totals which haw boon abstracted from ths 
records, we would offer Plaintiff's "82,■ "83#" "88, 

"85," "81". I an sorry* "81" through "85#" inoluslw. 

THE COURT. Any objection* Hr. Dlrollf 
HR. DZVOLL. I an sorry* but this Is the first 
tine we hare seen then. We are trying to slnnlato It down 
so we can understand the testlnony. Ho# we are not going 
to object to then. 

THE COURT. Plaintiffs "81" through "85" are 

admitted. 

(Plaintiff's Exhibits "81" through "85" were 
received In evidence.) 

MR. DIVOLL. Of course* we reserve our right 

of cross examination. 

THE COURT. Certainly. 

(By Mr. Cl.ary) Mow, Mr*. URlche, to *a». tta». with 
respect to Plaintiff'* "•*" would you tall u* what that 1*» 
(Handed to the witness) 

A. Yes, this Is all the period* thirteen of then# and the 
month we started here. The first period started April of 
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What flock? 

A. A-2* A-l and B-l. A-l start April, *71. and A-2, May, 
and B-l, January, *71* 

Q Raw about B-2? 

A. B-2, April of *72. 

Q And C-And, C-l. was there a second period? 

A. Right, May, *72 and there is a C-2 beginning August, 
•72, and then Dostie, November, ‘71. 

Q Would you tell the Court and Jury what the computed loss 
in dollars is first for A-l during the period of tine that 
A-l was supposed to be laying eggs? 

A. Per aonth, per period, or total? 

Q Total for the whole period. 

A. A-l is $15,216.03. 

Q And, A-2? 

A. A-2 is $$8,2*6.00. 

Q B-l? 

A. B-l, $30,830.61. 

Q B-2? 

A. B-2, $71,717.05. 

Q For C-l, first period? 

A;' $85,567.29. 

Q Second period? 

A. $23,360.11. 


Q For C-2? 
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A. 180,060.26. 

q And, what la tha renalnlngt 
A. Doatla, $22,i67*31« 

q e» you t.ll u. *h.t th. total of 11 thoe. flgur,. .re? 

A. $336,788.78. 
q That represents-- 

A. Tha loaa that wa had. 

q Sued 00 th. uonth. you h*d to PV to replace th. eggs you 

didn't fatt 
A. Right. 

. nr. CLEAR!. Nothing furthar at this tin®, 
your Honor. 

CROSS EXAMINATION 

q (By HP. Dlroll) Too worked hard lit night, didn't you. 
Mrs. LaRleha? 


A. Vary. 



Just so wa understand eacn — 

your figures, as I understand It, the cha 
from which are an exhibit hare, are divid 
sight day pariodst 
A. Right. 

And, you took your figuras of product! n 
and you took tha normal curve in tha cha: 
uhat tha averaged production expected on 
twenty-eight day period wad concemedt 
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A. Right, four tracks. 

And, against that, you took your production rsoords thjt 
you had and subtracted the toot 

• . 

A. Right. 

And, thon you took your purchases of sggs by nonth and 
struck an average pries for the eggs that you paid which 
you bought to sake up for what you slain was your loss? 

A. Yes. 

And, then you Multiplied that by the difference between 
your expected production and the production that you 
actually received? 

v • 

A. You lost as senewhere. X th i n k so. 

X don't want to lose you, and X don't want to have you 
think so. Ve got down to where you had divided into 28- 
day periods your expected production and year actual 
production? 

A. Right. : , 

And, then we had divided by non she over a certain period 
of tine the price that you paid for sggsf 
A. Yes. 

And sc you took the difference between the expected pro- 

. • 

duotlon and the actual production and Multiplied by the 
prioe per aenth for the period that you wore concerned with? 
A. Average price, right. 

Now, of course, there were what, seven flocks that you have 
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k. Ho, «• don’t grow birds la oogM. 

1 bjb iorry, that was wy poorly phraood. All these eggs 
w «re produced In cages? . * 

A. Tcs. 

tod. did you allow In your fU»«. n ponontag. loos of 
w that woro proded but which went through th. botton 
of tbo oago, or woro ruined booauao of broakago .or com 

other reason? 

A. Ho, because when they arc counted la the hen house, 

„„ if th.r CTO oruohod, or If Juot th. oholl goo. by. It 

oill count anyway. Too tak. th. oraohod ogg* <">* ° f «** 

• * . . ‘ 

washer. . ?•-' * ’l\ .* ■ 

I roallao that, but It a h.n lay. an ogg and In bolng laid 
It hits th. wlro and broaka and gooa down through the wlr. 
Into the pit, that Is not counted. Is it? 

A. I never saw that before. 

* • 4 » 

Tou never saw that? 

• f 

A. HO. 

tou don't ft.1 th.™ 1. an «p«t.d Indu.try loo. of brok.n 
eggs and unretrievable eggs? 

A. Proa the cages? 

Prom the bird cages. 

A. get that I know ofj fro* th* waah.r when you otart 
• grading th.. and waiting th™. thor. la * K>” bot 

that is the only one X know. 
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Q But you say you 414 not take away any figure for the 
shrinkage? 

A* Ho* <• 

Q Z thought you had, and I was trying to arrive* or reach 

**i • * i * _ 

\ how you urrlve4 at that. • • ^ 

. ' * r • r e - •* 

A. Z an sorry. 

Q Now, lira. LeRlohe, so that Z can adjust ay notes here In 
reference to the different flocks, Z have handed you the 
' 5 production charts on all the flocks that are ip. question 
heref i: . f 

A. les. .. ;,y . V . J{ •.•’i-.V 

Q .. Now, what Is the flratf " f .. 

‘ . . . *,.•* . ; 

A. Cookies "A”, one row of brown bird. 

Q Coop lex "A*? . -: v . •••' •-.* 

A. Right. It was Just one row we had In that building, 

brown birds, 6,500 brown birds. 

• » 

Q You have a designation nunber In your reoordsT 
A. A-l, Z believe. 

•i 

Q Exhibit Nuafeer ”4,” Plaintiff's Nunber ”4* refers to 
Flock A-lf 
A. A-l. 

Q * And,’ can you tell from that record When they were hatched* 
A. Veil, not fron this one. Zf you go back twenty weeks; 

• they were boused April 5th of v 71. Z would have to go 
back to ny green sheets. 
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Q Can you remember? There la none conflicting testimony 
about the program these blrds-were-brought up on. 

A. Mo, Z would have to go back to anottvboek, to m 
purchase, I guess, at hone, if you want to know when they 
were raised, but It would be twenty weeks before April 5th. 

Q Twenty weeks before? 

A. That would hare been when they brought then to*us as 
baby ehloks. 

• • * * 

q Twenty weeks, this is on Exhibit "t," Tlook A-l? 

A. Right, 

Q They were housed April S, 1971, and hatched— 

• • ■ •• 

A. Twenty weeks earlier. 

Q Vhat is the next exhibit that you hare there? 

A. Me hate Complex *B”, 1971 through '72. 

Q Mbit exhibit is that? * *’• 

- . ■ i'S'' 

A. Twelve. * **• ' ,; V 

»• ’ ■ • ... 

q Do you have when they were hatched? r , 

A. Tea, Z do have it here, November 27th and November 30th. 

Q And, they were housed? 

A. Boused on April 17* 1972. 

Q April 17th? 

• ... • •• : • ' '• • : . 

A. Right. 

Q All right. Mow go to the next chart. 

A. Complex •C% '71 to *72. 

Q Complex ”0”. What exhibit id that? 
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A. Eighteen. 

Q And, ean you give me when they were hatched? 

A. Veil, that would be twenty weeks before twentyTone to 
twenty-seven, 1971i twenty-eight. 

Q Would that be what we eall the flock in C-l? 

A. Right. 

Q And, they were housed? 

A. January 21 through 28; at the end of *71. 
q And, twenty weeks earlier would be when they hatched? 

A. Night, when they brought them to us a** baby chicks. 

Q Qo to the next one. 

A. Complex "A*. 

Q What is the number? 

A. A-2. 

Q Exhibit number? 

A. Three* 

Q Plaintiff's "3"t 
A. Right. 

Q This is Ploek A-2? 

A. Right. 

Q And, when was it housed? 
a: May 31, 1971. 

Q And, I guess you have twenty weeks earlier? 

A. Right, or twenty-one, whatever it is. 

Q And, that is Exhibit "<*”? 


/ 



A 



for Plaintiff - Rtealltd - Croat 


Jtannint Ltriehe 


A. 1110*. 

Oo to the ntit one, please. 

A. White birds, new Coop lex "B". 
that Is B-l and B-2. 
that Is Hunter "10"? 

A. Exhibit "10," right. 

When were they housed? 

A. Twenty weeks old, July 10th 1 
X put down two days beeause when 
like 32,000 birds, you haws to d 
When were they hatched, do you s 


When were they hatched. If you hare ixt 

A. Wo, I don't have It, but they start laying at 22 weeki 

Jtoly Hth of *72, wo It would be 22 weeks before July 

14th of '72. 

j have studied ny papers correctly. Isn't this a flock 
that you had grown earlier and that Is In there ap really 


Q 
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the second time around for this flock? 

A. All right. Veil, I think so. I don't know, Z would 
have to recheck. 

Q Let's be correct on it. 

A. Right, this is the flock that was molted; right, that 
would have been. 

NR. CLEARY. Your Honor, if we ean Interrupt; 
for the record, Z think we indicated to Brother Dlvoll 
because of the difficulty of proof of damages, that is not 
the one Z am thinking of. He are not making a claim for 
any flocks that was molted. 

MR. DZVOLL. Does that include the one covered 
by this Exhibit Number ”2”? 

MR. CLEARY. What flock is narked on that, 

Mrs. LeRiche? 

. MRS. LERICHE. Complex ”A”, A-3. 

MR. CLEARY. There is no claim for that. 

MR. DZVOLL. Okay. 

MR. CLEARY. That is not admitted as an 
exhibit either, Z don't believe. 

THE COURT. Two is not admitted. 

Q (By Mr. Divoll) Let's go on to the next one then. 

A. Exhibit "16,*» Building "C". 

Q Mow, do you have a flock number on that? 

A. C-2. 
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Q lad. Z think you have when they were hatched and housed? 

f 

A. Right, twenty weeks old, started February 9th to 
February 22nd of 1972. 

Q When they were hatched? 

A. Reaewber, when we received then as baby ehleks. 

Q When were they housed? 

A* Twenty weeks old. Z put down June 28th to J(ily 11th, 

.• W72. ■ c ; . 

Q Do you have a chart on the so-called Dostle flock? 

A. Ho, Z don't. Veil, unless—no, we don't have It. 

Q * I show you now Plaintiff's "30". This is the chart on 
the Dostle flock? (Handed to the witness) 

.A. Right. . 

Q And, this Is In Maine? ; . ;• ' 

. * • • 

A. Tes. w 

•* . | »i •* ■. 

/ . * 

Q And, can you tell us when they were patched? 

A. June 1, 1971. 

• • ✓ • 

Q And, when were they housed? 

A. October 19th through October 28th, 1971* 

Q Mow with reference to the Dostle flock, do you remember 
where they were grown? 

A. At Eldrldge Farm. 

Q At the Eldrldge Farm, or the farm In Cabot? 

A. Z would have to go back on my papers. Probably, half 

' • • • • , 

and half because the Eldrldge Farm wouldn't be big enough 

* * « 
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took ttao figure so mny birds, so many cages. 

Q Do you hare your chart that goes with Exhibit Number *31"? 

A. Dostie *31"? 

Q Tes. 

A. That is what I was going by. 

Q You show 38,323 birds? 

A. Yes. 

% . 

3 In October of 1971? 

A. Right. 

> And. by January 23rd it had dropped to 35.6 9 ‘5 birds, 1. 
that correct? 

A. Right. 

I la It fdir to say that In th. first period of their laying 

Ufa that there vas an extremely high mortality in the 
Dostie flock? 

A. I would have to figure that. I don't know just by 
looking at that. 

% 

It shows a drop? 

A. Tea, but you has. almost to.000 birds, to you have to 
expect some mortality there. 

But this la 3.000 birds In about two nonths. isn't it? 

-A.-. JOU take January 2«hT Which date did you taker 
January 29, 1972. 

A. Right, we had 35,695. 

And. actually, neat to the., figure, don't you give the 
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Mortality rate? Aren't these little figures alongside 
the numbers that died? (Indicating) 

A. Right. 

Q And, how n*ny do you show died in October of 1971? 

A. October, '71, 127. 

* 

Q Row in November of 1971, how many? 

A. Well, I don't remember Just when we moved them; 
October, that might have been Just for a week. 

Q What do you show? 

A. One hundred twenty-seven, but I don't know for how 
long. It might have been Just one week. 

Q The next figure you have on the line is November 2tth? 

A. Right, at the end of November, I would have lost 883 

birds• 

Q And, at the end, is that the number you would have lost, 
or the number you lost that month? 

A. That I lost that month, 
q How about in December? 

A. 833 birds. 

Q And, in January? 

A. 912 birds. 

q Now, skip down to, let's say, the month of May. Now many 
birds did you lose in May? 

A. Three hundred seventy-two. 

Q And, In July? 

• * * 





783 


A 259 

Leonard Mercia - for Plaintiff - Direct 

fos* Information Involving specific questions they have. 

So I was Involved on several occasions with the operation. 
Q Have you had an opportunity to review the management 
aspects of the operation in the complex? 

A. Somewhat, yes. 

Q Over what period of time would that have been? 

A. Since it was established. 

Q Sice 1970? 

A. Tes. 

Q Do you also get around to other areas to view the manage¬ 
ment situation at other poultry farms or houses? 

A. Tes. 

Q Based on your background and your education and experience 
in this field, do you have an opinion as to the quality 
of the management at the Vermont Pood Industries complex 
and I speak speolfloally now of the "A," "B," and "C" 
Buildings as you saw them since their construction? 

A. Yes. I feel the management is good at that particular 
facility. 

Q Have you had an opportunity to Inspect the so-called homo- 
sote building? 

A. I haven't been in the homosote building since It was 
originally set up. I believe I worked with Mr. LeRiche 
in designing the ventilation system for that building. 

Q How does the ventilation system in that building compare 
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with the ventilation system in the new buildings? 

A. We set it up using the same criteria aa far as air 
unit per bird. 

Q Z show you Plaintiff*a **63" for Identification and ask If 
you can identify that for us? (Banded to the witness) 

Q A. Yes, this is the 1972-1973 POULTRY MANAGEMENT AND 

BUSINESS ANALYSIS MANUAL that all of the extension poultrymen 
in New England get together and publish. We simulate 
information for this and put It out every two years. 

Q With speelflo reference to Page 11 which has been previously 
-refeaed to—- 

MR. CLEARY. Your Honor, let me just check 
quiekly with the Clerk. As I assuming this is only marked 
for identification? 

i*PUTY CLERK ATHERTON. Yes. 

Q (By Mr. Cleary) With respect to Page 11, are you familiar 
with the bases for the production figures that are there, 
the expectation figures? 

A. Yes. 

Q And, are you also familiar with the production charts that 

are in front of you, and on which there has been testimony 
- • • » 
here this morning? 

A. Yes. 

Q Were you here when Mrs. LeRlehe testified about the pro¬ 
duction charts? 

* • 


* 
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production figures expected on * monthly basis, or four 
»eek period, 28 day. p„ rl o d . and projected the number of 
«8g. that would haw. been laid during thl. period, and 
coopered thl. with what ah. actually got end applied an 
average price for that .am. weekly p.n 0 d throughout th# 
laying cycle end cam. up with an .wag. prle . for th# 

four week period, or twenty-eight day period, and thus 
obtained a loss figure. 

B«.d on your knowledge of production cbm. and the 
production goal, that are recommended In thee, .hart., 
ond the method end .mnner In which Mra. LeRieh. computed 
It. .. you heard It. do you have en opinion a, to whether 
or not that method of computation 1 . . fair end reaaonable 
on. for aacertalnlng the amount of load of . nock 
production? 

*• 1 thl * -O' 11 - • sood way Of getting at the 

problem, yes. 

Were you familiar. Mr. Mercia, with th^actlon men by 

the Ralston Purina Company in notifying the acecunt. 

of Vermont Food Industrie, they were not to continue to 

.end any money for the egg, they received from Vermont 
Food Industries? 

*• I had been Infold of thl., b , Mr. URlche. 

And. do you have any first hand observation, as to what 
offset that tactic, or practice, had on Mr. LeRlo... 
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rearing period could be expected to delay settial fcaturlty; 
that la. delay the time, the age at which the hen would 
lay Its first egg. This would tend to Increase the else 
of the eggs as the hen came Into production. Ve tended 
to get a slightly higher mortality In the rearing period 
on occasions, a slightly lower mortality In the laying 
house, and on some occasions we got a greater egg production; 
that this was not a consistent effect from the restricting 
of feed during the rearing period. 

Mow. did you stake a recommendation In respect to controlled 
feeding at the present time? 

A. At the present time we do not recommend a controlled 
feeding program for raising pullets for egg laying purposes. 

Ve consider that the major benefit of restricted feeding 
Is to delay sexual maturity, and that can be Accomplished 
through lighting programs, for example, perhaps with less 
difficulty. 

Now in your experience there In New York State> what per¬ 
centage of growers of laying pullets would y6u estimate 
were now using a controlled feeding program? 

A. I can't name a grower at the moment who Is using a 
restricted feeding program for raising pullets. 

When you say you can't name, what range of numbers are 
you considering? 

A. Well, Z can't give you the number of how many poultry- 

_l 
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mmn are In New York State right now, but of the meetings 
Z have been at recently, and the people I have come In con¬ 
tact with, Z would definitely assume that restricted feed¬ 
ing of pullets was not a very common practice In New York 
State at the moment. 

Q Now, what about the management problem of controlled 
feedlngf 

A. Veil, of course, this Is one of the difficulties. One 
of the reasons for hesitating to recommend the use- of re¬ 
stricted feeding Is that It does require close attention 
to management to make sure that, first of all, the restric¬ 
tion Is sufficient to have the effect that you wish to so 
have, and, secondly, that the restriction Is not so severe 
one could cause difficulties with the flocks. 

Q Are there other affects from this restricted feeding? 

A. Other effecta other than what? 

Q You said It delayed sexual maturity. Does It Increase the 
prevalence to disease? 

A. One of the reasons we have been hesitant In recommend¬ 
ing restricted feeding Is that the experiments we have had 
In our own experiments, when there was too much feed re¬ 
striction, we found these birds were hit harder when 
disease did hit in the flooks. Z can remember particularly 
a ease where a coccidlosls outbreak occurred In the re¬ 
stricted feeding programs, those most restricted in this 
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eue to 70 per cent of feed Intake or volume feed Intake. 
These had much higher mortality than either full fed, cr 
"those that were restricted less. 

Q And, do you ever recommend It at this time? 

A. Ve recommend restricted feeding for the rearing of 
broiler breeders; those that are going to be used for the 
production of broiler chicks, but not made a general 
recommendation for restricted feeding of egg laying strain 
stocks. 

Q Mow In conjunction with your controlled feeding, did you 
also make experiments In reference to controlled lighting? 
A. Z, personally, have not made those experiments, but 
ay colleagues have made such experiments. 

Q They are In the department there with you? 

A. Yes. 

Q Are you familiar with those experiments? 

A. Yes, Z am. 

Q Are you' familiar with the results? 

A. Yes. Yes, Z am. 

Q And, based upon your familiarity, do you make recommenda¬ 
tions In your work to people In the field with respect to 
the lighting program? 

A. We recommend that a lighting program be established, 
or be followed. In the rearing of pullets. That will not 
oause them to uome Into production at a too early age. 


i 
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W« recommend sow attention be (teen to lighting program 
In the rearing period. 

Ie there some-reason for that? 

A. Well, the lighting program has a substantial effect 
upon the laying hen If a growing pullet. It Is supposed 
to Increase day length. Increase length of day such as a 
bird la exposed to v* In the spring. This will tend to 
stimulate the sexual development of the bird, and a pullet 
that is reared under conditions of Increasing day length 
Is likely to gobs Into production at an earlier age than 
If she were not raised under those conditions. On the 
other hand, in a pullet exposed to decreasing day length 
such as you find In the fall of the year, then sexual 
maturity tends to be delayed, and, of course, laying hens 
when they come Into the laying house have to be given a 
simulated, with Increasing amounts of light and at no time 
during the laying year do you want to have a decreased 
amount of light given to the laying hen. 

In reference to effecting this lighting program and to 
the controlled feeding for as much as you recommend, what 
Is the obligation of management? 

A. By "management," you mean the person caring for the 
birds? 

Yes. 

• . 

A. Yes. Well, this Is one of the management functions in 
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a flock is to manage the light. I would consider 
th l* a management function. 

q go* i want to ewltch to another field, fatty llwer syndrome. 
Have you ever heard of It? 

A. Tea, I have heard of fatty liver syndrome. 

Q can you tell us what It Is, or describe it, as you under¬ 
stand ltt 

a t Wall, fatty liver syndrome Is a rather 111-deflned 
tern. It has been used by a number of people to describe 
a condition hereby a laying hen Is found to have a liver 
which Is usually pale, rather friable, or rather brittle 
when you handle it. it may have hemorrhage In the liver. 

The hen, itself, may be somewhat obese, there nay be 
mortality due to liver hemorrhage. These are all things 
that have been discussed In conjunction with fatty liver 
syndrome by various people. Exactly what a person considers 
fatty liver syndrome, I think, varies a great deal from 
Individual to individual, some times. 

Q Mow, do you consider it a specific disease? 

A. Mo, I don‘t really consider It a specific disease. 

The closest that I consider to something specific is the 
condition where you will have mortality in a laying flock 
from a massive hemorrhage from the liver in a laying hen. 
Mow, normally, this liver Is a fatty liver from which this 

This is when I consider there Is a 


hemorrhage occurs. 
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problem of a fatty liver nature; that la kind of what Z 
consider a rather speelfle ease. 

^ Mow, supposing that there was fat In the body eavlty of a 
bird, a chicken. In your opinion, would this be, or would 
you deternine this a fatty Uver syndrome? 

A. Veil, there Is always fat In the body eavlty of a 
chicken. This Is a normal occurrence In the laying hen 
Is to find fat In the body cavity. 

Q Mould the amount of fat nake a difference to you whether 
It became a fatty Uver syndrome or not? 

A. It Is very difficult to say what Is a normal amount of 
fat In the body eavlty of a laying hen, and the mere Indi¬ 
cation that the liver was pale and appeared fatty, and 
that there was a lot of fat In the body eavlty of the lay¬ 
ing hen, to me, doesn't necessarily Indicate this Is some¬ 
thing I would consider fatty liver syndrome. 

Q Mould the degree of fat there be Important to you? 

A. Mell, In a sense. I mean, one can find birds that are 
very fat. Then you usually find they also have a fair 
amount of fat In the liver. This Is a fairly good correla¬ 
tion between Uver fat and body fat, but it Is very diffi¬ 
cult for me to Indicate when the level of body fat Is Ukely 
to cause trouble In a laying hen. Z haven't got a vision 
In my mind that says this Is troublesome, end this Is not. 

Q What Is the history of fatty Uver syndrome? 
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A. Veil, of course, the energy level contained in a 
formula will depend upon the economic considerations of 
the prices of various Ingredients, but It has been ny 
experience In this part of the United States that the 
normal energy levels to find In rations for laying hens, 
run to 1250 to 1350 calories of metabolised energy per 
pound. 

Q And, In the formulas that you have devised. Is this the 
range that you seek to establish? 

A. This is the normal range that we find to be the 

economic range of formulas under most ingredient price 

■ • 

considerations. 

Q Would you expect to find fatty liver syndrome In birds 
that were fed this formula? 

A. One can find instances of reports of fatty liver 
problems, and our own flocks at Cornell, we find Instances 
of mortality from liver hemorrhage, but the diets we feed 
are within that range, but on the other hand, Z don't 
feel that this is a causative nature of the problem. 

Q Now, you have had problems of fatty liver syndrome cone 
to your attention there in conjunction with your work. 

” What is your recommendation when this problem cones up? 

A. Well, fatty liver syndrome, when someone brings this 
to my attention, and it Is usually In a situation where 
we are having problems of mortality in the flocks, and 


* 
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fat there was In the liver of a hen and how much, or how 
■any eggs she would lay. 

Q -Veil, did you reach some conclusion as to the existence 
of fatty liver syndrome and its effect upon the production 
of the hen? * • 

A. We haven't been able to correlate the liver fat content. 
We haven't been able to show any relationship between the 
liver fat content and the egg production rate in a flock. 
This is a conclusion I get; we have reached. 

Q In every day language, would it be fair to say that If 
birds are fat, you haven't found it has affected their 
production? 

A. Well, the experiences we have had is that we had one 
• experiment, I can cite-r—this is probably the best way 

of answering your question-where we had birds at the 

end of the laying year were extremely fat with high levels 
of fat in the liver, tfe hi:i no mortality in the flock of 
any appreciable nature. We looked at the relationship 
between the fat content of an individual hen's liver at 
the end of the experiment and how many eggs sheu.l 
hadiLlald the previous 6 or 8 weeks prior to when we 
Killed the bird, and we oouldn't find any relationship 
between how fat the liver was and how many eggs that she 
laid. We have come to the conclusion that Just a fatty 
liver, per se, is not necessarily a sign of pathology, or 
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a sign of something that is wrong with the hon. 
q Have you come to the conclusion whether or not fatty liver, 
per se, means that is the cause of poov- production? 

A. Yes. I don't think you can come to any conclusion 
that it is. It isn't necessarily a cause of poor produc¬ 
tion. 

q And, this is as a result of the experiments you have 
conducted? 

A. Yes. 

Q Now, I show you Defendant's "P" and "0" marked for identi¬ 
fication and ask if you would tell us what they are? 

(Banded to the witness) 

A. I have two papers here that are reprinted from the 
JOURNAL OP POULTRY SCIENCE, one of them January, 1973. 
entitled, "Pactors Influencing the Liver Pat Content of 
Laying Hens" by V.A. Ivy and myself. This is a paper 
we published that dealt with some of our experiments in 
this area. The other paper I have is, "The Effect of 
Choline Supplementation of Diets for Growing Pullets and 
Laying Hens." This is authored by myself and three 
colleagues. It is a reprint from POULTRY SCIENCE, Nay 
of 1971. end this describes other experiments that we did 
in which we looked at the fat content of the liver of a 
laying hen. 

Q Is the information contained in those pamphlets the 3ar.« 

♦ • • 
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Z have seen similar- charts. 

Q Would you look those over. (The Witness examined the 
-documents.) Rave you examined those? 

A. Yes. 

Q Assuming each of these charts accurately represents the 
production of a flock of birds, and that you have never 
seen the birds, that you had heard that the birds went 
Into the laying house looking bright, beautiful and plump, 
that you knew nothing about the feeding program before 
they went Into the laying house, that the birds were 
disease free, and that the management was good, could you 
give an opinion that the production problem In the flocks 
represented by each of these charts was caused by fatty 
liver syndrome? 

A. On the basis of that Information, Z Wouldn't give that 
opinion. 

Q And, from your experience as a nutritionist and your 
experience In the field, tould It be reasonable to give 
such an opinion based on these assucptlons? 

A. Z think It would be highly speculative. 

Q Would you look particularly at Plaintiff's "18" and 
Plaintiff's "10"? 

A. Yes, Z i have them. 

Q Now, Plaintiff's "10" applies to a flock we call B-l and 
Plaintiff's "18" refers to a flock Called Complex C-l. 
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recommendations, preparing recommendations for nutritional 
use of nutritional information, working with our extension 
people In the department, and helping them with problems 
that they have In extension. 

But as far as actually going out Into the so-called field; 
that la, out Into the various producers* buildlnga and 
working In those, you don*t do that? 

A. Yes, 1 get Into producers* buildings. I don*t do this 
as a major portion of my time, but I go Into chicken houses, 

yes. 

But that would be a very small part of your time, 1* that 
a fair statement? 

A. Yes, that would be a fair statement. 

And, In connection with the work that you have done In the 
field of what you described as a fatty liver syndrome. 
Doctor, that is work that you have done it the university? 

A. Yes, done at the university in our experimental flocks. 
By the way, Doctor, am I correct that your definition of 
^ "fatty liver syndrome" includes a hemorrhage of the liver? 
A. This Is the one I think causes problems, yes. 

Are you aware of the fact that other people who are 
specialized like yourself, have a different definition 
than that? 

A. Well, I think there are other people that have included 
the hemorrhage as part of the definition, although 1 think 
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more recently* like Folln at Michigan State, call this 
condition a fatty liver hemorrhagic syndrome, as I 
suggested several years ago. 

Q Well, are you aware of the fact that other of your 

colleagues do not require within that syndrome the exist¬ 
ence of a hemorrhagic condition of the liver? 

A. Yes, Z know there are many people that consider fatty 
liver syndrome to be part of a complex where you have 
fat liver, a liver that Is fat. 

Q But not hemorrhaging? 

A. That Is right. 

t 

q So as Z understand It, and I would like you to correct me 
If 1 misstate this. It It) your definition of fatty liver 
syndrome as one In which the liver has hemorrhage. Is that 
correct? 

A. Yes. The reason for this Is that this is the one 
thing you can point to about the condition that is detri- 
mental to the animal. It dies from the hemorrhage, and, 
therefore. It Is In bad condition. 

Q If you follow that one step further. Doctor, are you saying 
you don't consider fatty liver syndrome unless there Is a 
mortality Involved? Let me waive that. You don't consider 
that this so-called condition that various witnesses have 
described as fatty liver syndrome exists unless there Is 
some mortality associated with It, Is that correct? 
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A. In mj experience this* is the one thing that you can 
point to about fatty liver problems that causes difficulty 
in the flock mortality that you get. 

Q Veil, you would agree, I am sure. Doctor, that you can 
hare difficulty in a flock without mortality if you have 
a high Obesity condition throughout the flock? 

A. Veil, Z am not sure what the relationship is between 
obesity and problems in the flock. 

Q Veil, haven’t you stated. Doctor, in some of your writings 
in the past it is a known fact that the birds that are 
obese tend to produce eggs at a lower rate; it tends to 
affect their production? 

A. I am not sure I have indicated this very much in my 
writings. I think I have Indicated that the fatty liver . 
syndrome is probably part of the problem of obesity in a 
flock. 

Q I am not referring to fatty liver syndrome now. Doctor. 

Z am Just asking yea if you haven’t stated in your writings 
that, in your opinion, a bird who gets overweight tends 
to produce at a lower rate than one that doesn't? 

A. Z think, trying to remember a specific instance where 
1 'have written on this subject, maybe you are going to find 
one for aw, but as Z recall, Z have stated this certainly 
in the case of broiler breeders. In our textbook, NUTRI¬ 
TION OP THE CHICKEN, we indicate it is necessary, or 
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recommend the limitation of feed to give to broiler 
breeders to keep them from becoming overweight, to be 
able to maintain egg production in these broiler breeders 
at a level we would like to see it. Xn terms of egg 
production strains of birds, we haven't got much evidence 
as to what the affect of obesity in this flock is 
necessarily going to have on egg production, and my own 
experiments in this regard have indicated, at least, I 
have instances where I can quote where I have a flock that 
is very fat, but that the production rate is very good. 
That experiment involved a sampling of how many birds. 
Doctor? 

A. In this case, we sampled at the end of the experiment, 
we sampled ten birds from six different treatments, so 
there were 60 birds total. 

Over a period of six weeks, would that be a correct 
statement? 

A. We sampled them at all the same time. 

Yes, but for the last six weeks you kept track of their 
production? 

A. Ve kept track of the production for the entire year, 
but correlated their production over the last six weeks 
with the liver fat content. 

All right, so from a result of that testing of ten birds, 
you reached the opinion that you have ^lven us, is that 
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correct? 

A. Veil, we tested 60 birds because we bad 6 different 
treatments that we looked at in this experiment. The 
treatment that the dietary treatment we gave had no signi¬ 
ficant effect on any of the liver fat values obtained. 

So we actually did the correlations from the 60 birds, 
rather than Just ten. 

Q Doctor, perhaps we oan get at this in another way. Do you 
have some opinion as to whether or not there is any 
Importance in terms of balancing the diet of a laying 
■ chicken, a laying hen? , 

A. In terms of what? 

Q In terms of the diet? Does the diet have to be balanced, 
in your Judgment? 

A. Xf you define a balanced diet that the dlethas to have 
the proper nutrients in it and the proper proportion, yes, 
X would agree you should have a balanced diet. 

Q Doctor, when you are speaking about a balanced diet, are 
you including in that term, "nutrients," such matters as 
proteins, amino acid level, minerals, vitamins and the 
energy level? 

A'. Tea, X am. 

Q And, is it a fact, Doctor, that it is of the utmost im¬ 
portance to, in terms of the feed that is being furnished 
to a flock, to make sure that this diet is properly 
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A. Tei. Y«* f this Is right• 

* And, haven't you found. Doctor, that there must be a con 
atant ratio of all the essential nutrients In the diet 
to the total calories In the feed? 


A. I wouldn't necessarily say in the ease of &-laying 
hen we have to have a constant ratio. What we have to be 
concerned about In a laying hen Is that In the food that 
the hen consumes, that she Is consuming the nutrients that 
ahe requires to produce an egg,'and* maintain her body 
functions. Now this doesn't necessarily mean It is a 
constant ratio to energy in the diet. 

Q Doctor, look at a page which I took the-liberty of photo¬ 
stating from your book on chicken nutrition. - First, I 
will have'this marked. 


DEPUTY CLERK ATHERTON. Plaintiff's Exhibit 
"88" for identification Is a page. 

(By Mr. Davis) I don't suppose you have looked at this 
book recently. Doctor. Is that a fair statement? 

A. No, r don't think that is* right. 

Or have you looked at it recently? I would like to call 
your attention. Doctor to the sentence, "The chicken can 
use high levels of fat as a source of energy "provided 
that the diet is formulated to supply a constant ratio of 
all nutrients to total calories." Is that a correct 
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•tttiMnt, in your opinion? 

A. Yes, I would say that ia a correct statement. 
q Now, what in your opinion. Doctor, happens If this la not 
done; that is, if we don’t hare the constant ratio of all 
nutrients to total calories? 

A. The basic reason why you make that statement is that, 
as a general rule, you can say that a chicken will consume 
the aattunt of feed that it requires to take in a giren 
number of calories of metabolizing energy per day, so 
growing chickens don’t do quit# a good Job of this as 
laying hens. So, if you have a diet that is very high in 
energy so that the daily intake in terms of grams of that 
diet is relatively low to take in the total number of 
calories the animal needs, then within that amount of 
feed you have to have the amino acids, vitamins, minerals, 
and all the other nutrients that are required in the amount 
of feed that the animal consumes. Now if the diet is 
lower in energy so more of the diet has to be consumed to 
get this total daily intake of energy, then a different 
amount per unit of diet of amino acids, of vitamins and 

minerals and so forth are required. 

Q Is it a correct statement. Doctor, that the higher the 
energy level in the diet, the fatter the bird gets, and 
the lower the energy in the diet, the leaner it gets? 

A. Well, I think you have to qualify that statement some- 
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what, because In the case of a growing chicken that has 
been, particularly when we are talking about a broiler 
-ehloken, this animal has less ability to regulate Its 
energy Intake, so It only takes In a constant caloric 
supply per day when fed rations of different energy level 
as does an adult. So a broiler fed a ration very high in 
energy is likely to have a higher fat content of the car¬ 
cass then is a growing chicken that Is fed a lower energy 
diet. In the case of a laying hen, the hen has a much 
greater ability to make this regulation as an adult. 

Even as ourselves, we tend to regulate our food Intake 
somewhat better, so we maintain body weight. So In the 
case of the laying hen, the high eneqy ration night be 
associated with somewhat greater body fat contont, but It 
is not necessarily the oase. 

Q And, is it a correct statement. Doctor, that In the rear¬ 
ing of pullets it is necessary to adjust the energy con¬ 
tent of the growing diet for the period from 8 weeks of 
age to 22 weeks of age In such a way that the pullets 
receive Just enough metabolizing energy for normal growth 
development, after feathering, without excesses of dietary 
energy which can only be converted* to fat? 

• • 

A. This is Important as far as their Intake Is concerned, 

Q And, Is it not also a fact. Doctor, this Is especially 
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lap art ant daring the period when the birds are approach¬ 
ing maturity? 

A. That is right. 

Q And, when are birds approaching naturlty. Doctor? 

A. Wien about twenty to twenty-two weeks of age. . 
q is it a fact that most breeds of birds start into the 
layl g cycle, so to speak, iring that period; namely, 
tram twenty to twenty-two weeks of age? 

A. Tea, that is right. 

Q And, you talked with us earlier. Doctor, you have to be 
careful about the lighting program to make sure they don't 
nature too early, is that right? 

A. Tes. 

Q What is too early? 

. A. If the lighting program Is not properly done, you can 
hare birds start to lay eggs at 18 and 19 weeks of age, 
and some times even earlier, rather than delaying them 
beyond 22 to 23 to 2* weeks of age. 

Q Would you say that it la a proper maturity age for birds 
to start laying when they are in the age bracket of 20 
to 22 weeks? 

A. Twenty to twenty-two la a bit on the early aide. We 
would like to see them held out, out of production, at 
least a little bit beyond 22 weeks. 

Q Would 23 weeks be normal? 
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A, Yes. I can't give you an exact figure. It depends 
somewhat on the flocks' situation thc^ they are being 
reared. 

DEPUTY CLERK ATHERTON. Plaintiff's Exhibit 
"89" for Identification are copies of Pages 83 and AA. 

Q (By Mr. Davis) I a«n showing you Pages 83 and At, and I 
would like to have you look at the last paragraph which 
appears on the bottom of Page A 3 and continues on Page AA. 
(Handed to the wltm i) 

A. Yea. 

Q Doctor, do you recognise that as being a photostatic copy 

of Pages A 3 and AA of your book entitled. NUTRITION OP 
THE CHICKEN? 

A. Yes. I do. 

Q Is that statement correct that appears In the last line 
on Page AA. "If pullets are allowed to become too fat. the 
layers of adipose tissue enveloping the vital organa may 
Interfere with optimum egg production”? 

A. Well, thla la, of oourse. one of the reasons why In 
the ease of broiler breeders one does try to control an 
obesity. I don't think I have any evidence that says that 
the layers of adipose tissue enveloping the vital organs 

may interfere with ovulation. I don't have any evidence 
on that. 

Q Doctor, let me Interrupt you. If I may. Isn't It a fact 
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from people In the egg production business," It being 
this heavy Obese bird situation that we have been talking 
about. Do you see that there. Doctor? (Indicating) 

A. I see the question. Tour question was, has it been 

reported outside the literature? 

• . • • * *. 

Q Tea. 

A. Yes, I Indicate in there. (Indicating) 

Q Now, Doctor, would you be kind enough to read to us your 
answer In there, nd I would like to ask you some 
questions about It. 

X. Yes. the question was, "Has It been reported to you 
outside the literature from people In the egg production 
business?" I say, my answer was, "Well, there are reports 
of this condition that is known as fatty liver syndrome 
that are present in the literature. MAhy Of these are, I 
would call anecdotal reports; that Is, they are deacrip- 
tions of field cases rather than what I would consider 
sound experimental studies, and these studies often have 
reported with them a situation where the flock was found 
to have excessively fatty livers and generally was obese, 
and that there was a reduction in egg production associated 
with the condition that was being described. But, for the 
most part, experimental studies and real sound evidence 
on this I have not seen, and so one of the reasons for our 
own studies on this way to try to develop any reiationshio 
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that there might be between obesity and egg production, 
per se." 

So I take It, Doctor, that these field reports you talk 
about in that answer are the reports from people In the 
•gg production business. Is that a fair statement! 

A. Yes. 

And, those reports are to the effect when they get this 
obese condition. In some Instances at least, that there 
Is a reduction In egg production associated with It? 

A. That la correct. 

How, what you are saying Is that you did some experiments 
on some 60 birds, and you could not find any association 
or reason to Just file that report from an experimental• 
point of view. Is that correct? 

A. Well, I have to say we did, oh, more than 60 birds, 
because we have other experiments we have done In which 
we have looked at the relationship between liver fat and 
•gg production. 

Are you acquainted with Doctor Everett Bryant down at the 
University of Connecticut? 

A. X am not acquainted with him personally. I know of 
Doctor Bryant. 

So, 1 take it, you have never dlsoussed this problem with 
him? 


A. No, Z have not. 
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Although It probably needs some clarification In the 
eontext that It Is In. 

Q Before we get to the clarification. Doctor, may 1 Just 
ask you, for the information of the Court and Jury, If 
you would read that portion of Pages 102 and 103 that we 
hare just referred to between us? 

A. Yes. This is tinder a paragraph which is headed, 

"Symptoms and signs of deficiencies of protein or essential 
amino aelds. In growing chickens a mild, partial deficiency 
of protein or of one of the essential amino acids results 
only in decreased growth, in direct proportion to the degree 
of deficiency. Since protein level must be expressed In 
terms of the energy content of the diet, a protein deficiency 
may also be called an excess of energy. Thus, as indicated 
in Chapter 2 on energy, a protein deficiency causes an in¬ 
creased deposition of fat in the tissues due to the inability 
of the chicken to make productive use of the energy because 
the diet does not contain sufficient protein or amino acids 
for optimum growth or production. Thus, the animal must 
convert the extra energy into fat." 

Q Z am Interested in the last part of that. Doctor, where 
you say, "Thus, the animal must convert the extra energy 
into fat." Will you explain that for us? 

A. First, Z would like to point out we are talking about 
growing chickens, and Z probably. If I were writing this 
today, would word It slightly differently because of what 

* • * 
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lnt»k» of nutrients In the amount of feed that 
the hen consumes. We have to have a nutrient present. 

DEPUTY CLERK ATHERTON. Plaintiff's Exhibit 
"93" for Identification Is Page 75. 

Q (By Mr. Davis) Calling your attention to Page 75, that 
*•» a photostat copy of a page out of your book 

entitled NUTRITION OP THE CHICKEN, isn't itt (Hdnded to 
the witness) 

, • « 

A. That Is correct. 

Q I oall your attention. Doctor, to the portion on Page 75 
which talks about protein requirement of laying hens. 

Do you see thatf 

• • • . /* • ' • 

• • 

A. Yes, I see It. 

Q Does that paragraph have to do with the laying White 
Leghorn henf 
A. It does. 

• Urn • 

Q Do you agree with the sentence that says, "However, numer¬ 
ous studies on the protein requirements of laying hens, 
representative results of which are presented In Table 3.8, 
Indicate that for optimum production of about 75-80 per 
•ant and for best efficiency of feed utilization with com- 
soya laying diets, mature White Leghorn hens must consume 
about 17.5-18.5 grams of protein per day"? 

A. At the time that was written, this was our recommenda¬ 
tion. Today, which Is four years later, we have modified 
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those recommendations. 

Q To what extent, sir? 

. it 

A. Ve here Modified them, and we hare done this in a 
Meeting last summer, and done it at Cornell University 
Nutrition Conference this year, we are now recommending 
that the intake of protein for a hen that is in the 

early stages of production can be from fifteen to,sixteen 
grans of protein per hen per day provided the amino acid 
balance in that level of protein, or ln_that amount of 

_ % • V - • 

protein, is proper. 

q vhere_why did you add that last part you can go down as 

low aS fifteen to sixteen -per cent provided the amino 
add level is proper? 

A. Veil, a laying hen isn't very affected in making an 
egg. She only has to put 6 grams of protein into an egg, 
and yet she takes in 15 ->r 16 grams of protein to produce 
the egg, and one of the reasons that the hen has to con¬ 
sume more protein than she puts into the egg is the amino 
adds that are required to produce the egg have got to be 
in this protein in the proper amount in relation to the 
egg protein that she is making, and so if you can supply 
the’ amino acids in a diet in a ratio in such proper pro¬ 
portion that the egg protein can be made more favorable 
than the total amount of protein that is taken in, be¬ 
comes relatively unimportant compared to the balance of 
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amino melds that the diet has got to have. 

Q And, if it is not. Doctor, if the jumlno aelda are not 
balanced, what is the net result in terms of your 
experienceT 

A. Veil, If the amino adds are not balanced, what one 
normally talks about as far as laying hens, you have an 
amino adds deficiency; you don't have such amount of amino 
adds In the diet for the hen to make the most use of all 
the rest of the amino acids. 

Q What happens? What are the symptoms of amino acid 
deficiency? 

A. Veil, there are several things that can happen. One 
Is the hen. In the early stages of production, has a tre¬ 
mendous urge to lay eggs psychologically, so she will tend 
to draw from her body stores so the hen will not gain as 
much body weight as one that Is fed normally. The egg 
production level may be low, the site of the eggs may be 
somewhat smaller, feathers on the hen may not be quite 
so good. 

Q Doctor, from your experiences can you tell us whether or 
not when the amino acid level Is deficient and the hen 
tends to eat more? 

0 . 

A. Veil, I am not sure I can answer that question. It 
depends on the amino acid level somewhat. I think there 
Is some evidence, and I think. In fact, we have some 

* * * 
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I notice nowhere in that chart do you recommend any per¬ 
centage below lU-1/2 per cent, ia that correct? 

A. That ia correct, that ia what it aaya on the chart 
at the moment. 

And, you atate there, "Protein levels below l*»-l/2 are 
not indicated because at lower levels, corn protein 
represents such a large proportion of the total protein 
that the amino acids levels may become Imbalanced," 

• don't you? 

A. Tea, that is what it states. 

Is that still, in your opinion, an authoratatlve statement? 
A. The major lnbalance that one talks about at that 
point is amino acids, lyalne deficiency in corn proteins. 
Special attention isn't made to making sure the level of 
that amino acid isn't at proper levels then Just using 
the corn-soy diet without paying attention to amino acids. 
That is possible, yes. Again, you have to look at the 
individual amino acids that are there. 

Market conditions In certain parts of the country. Doctor, 
in terms of feed costs and availability of ingredients, 
do you agree those factors have some effect on the formu¬ 
lation of particular feeds? 

A. Tes, X do. 

And, I think you told us when we were out at Cornell, 
this is sort of a problem the area is faced with at times 
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In New England, and, at least In New York State, you have 
to take the available lngfedlents and work with those? 

A. Yea, thle la true where ever you foraulate rations. 

By that, you are not suggesting, are you, that a feed 
manufacturer could, or should formulate a feed which would 
have the net result of getting a feed Into the chicken 
whleh la not balanced, as we have talked about this after¬ 
noon? 

A. No, I an not talking about that. 

Then, Doctor, you would agree, would you not, that protein 
In amino acids deficiency often cause an Increase In the 
Uver fat content of the ohlcken? 

A. I don't think you can necessarily say this will take 
place, because If the hen Is going to lose weight from 
amino add deficiency, she may actually have a lower, 
certainly not necessarily an elvated liver fat content. 

It la possible she could have, but not necessarily. 

Did you publish something In the ANIMAL NUTRITION AND 

HEALTH-I assume It Is a magazine. In August of 1972? 

A. Yea, It la. Yes, I did. 

Did you make an exact statement In that article that 
-protein or amino acid deficiency Often Cause's an increase 
In liver fat content? 

^ said It often did. i didn’t say : lt always did. 

I didn't ask you that. I asked If It often did. Is that 
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a correct statement? 

A. v s. 

Q And, didn’t you also say. Doctor, in that article, "The 
energy balance of the laying hen, therefore, is critical 
in regulating the fatlness of the body in excessive 
calories consumed may readily be converted to liver and 

depot fat"? 

A. Yes, I did. 

Q And, af,aln. Doctor, in that article did you also state, 
"High energy diets are likely to produce higher liver and 

f 

body fat content than low energy diets"? 

A. Yes, Z did. 

Q And further. Doctor, in conclusion with respect to that 
artlole didn't you also state, "When problems do occur 
with respect to this fat development, a short term re¬ 
duction in energy level should be looked into"? 

A. Yes, that is what I said. 

Q Do you knew Doctor Slngson at the University of Connecti¬ 
cut? 

A. Yes. 

Q He.is a nutritionist? 

A. Yes, he is. 

Q And, a man whose opinion you would respect? 

A. . Yes, I would. 

Q And, did you know that in connection with this particular 

* * * 
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THE COURT. Ho, we’ll take the answer. Ve 
have been pretty liberal on redlreet examination, ao we 
will allow it In that ease, as far as the defendant la 
eoncerned. 

A. Ve have Individual mortality records on this flock. 

In other words, birds that do die; they are posted so 
we know why they die. In our particular experience, over 
the last few years, we have around one per cent of the 
flock mortality, one per cent of the total flock has 
succumbed to liver hemorrhages from these fatty Uvers. 

Q (By Mr. Divoll) And, have you some observations In re¬ 
lation to the liver fat levels, how It compares In the 
flock? 

A. Veil, the experimental birds we have looked at, we 
haven't examined all these flocks for liver fat levels, 
we find a large variations within any particular flock we 
have looked at. 

Q Is that a range you can express In percentage? 

A. Yes, we have one of the tables In one of the reprints 
that was submitted, listed some of these ranges that we 
find, ranging, I suppose, from 20 to 60 to 70 per cent of 
* the liver on a dry run basis can be fat within a flock. 

***** i « 

It Is a rather wide range of liver fat that we see. 

Q Now, there was some questions asked you In respect to a 6 
per cent oat hull added to the feed for the purpose of 



A 292 

Leonard Mercia - for Plaintiff (Resumed) - Direct 


879 


A. Right. 

NR. DAVIS. Thank you. 

MR. DIVOLL. Nothing further. 

THE COURT. Doctor, I would like to ask you, 
what la a pullet? 

A. A pullet la an immature laying hen, and I usually use 
the term "pullet". The term, "pullet" Is a rather Im¬ 
precise term, but la used for a female chloken between 
the ages of, I suppose, a day old on up to when she begins 
to lay, and many people will refer to young laying hens 
as "pullets" as well. 

THE COURT. Is that where the term, "Pullet 
eggs" comes from? 

A. Tea, It Is. It Is the small egg from the pullet after 
she starts to lay. 

THE COURT. This has nothing to do with the 
case, but I had an argument with my wife over that. 

Thank you. Doctor, you are excused. 

LEONARD MERCIA resumed the stand for further 
direct examination.) 

(By Mr. Cleary) I can't recall the last question, but I 
would ask you to assume the production figures which Mrs. 
LeRiche obtained from the chart from the brown and white 
egg birds In these various flocks, were geared, where ever 
possible, where there are two lines on the chart, to the 
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lorar line. I would ask you, op I would call your atten¬ 
tion to Plaintiff'• "12" and ask you in connection with 
that question, whether or not that is a chart that is in¬ 
dicative of the white egg expectation, or the white bird 
production expectation? (Handed to the witness) 

A. How, you are referring to the top curve? 

Q Tes, right, the gray area. 

A. Tes. 

Q Zs there a span between the bottom and lower line? Is 
there a percentage differential of production? 

A. Tea. 

Q That is in the gray area? 

I * • « • 

A. Tes. 

Q Can you tell us from your observation of the chart what 
that is? 

A. . 

A. Veil, it is about 9 per cent, Z would say. 

Q Zs that standard on all those similar charts? 

A. Z would say, pretty much standard, yes. 

Q Assume with ms, for a moment, that the production figures 
which Mrs. LeRiche used for anticipated production did not 
exceed the bottom line. In your opinion, would that favor 
cr disfavor the defendant from the point of view of 
achievable damages in this ease? 

A. It would favor the defendant. 

Q Now there was some talk, Mr. Dlvoll asked Mrs. LeRiche 
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whether she was aware of some Information available that 
when birds go Into cages you should expect about a 5 per 
cent egg loss In the cages situation, because the eggs are 
Just destroyed. Were you here when that question was asked? 

A. Yes. 

q Now, based on your knowledge of the data that goes Into 

the charts that are there, the white and brown egg charts, 
are you aware of any relationship, or any consideration 
given to this 5 per cent factor that Mr. Divoll was talking 

about? 

A. No. I think this curve reflects what eggs are actually 
picked up. 

Q In other words again. It favors the defendant because the 
only eggs that we are talking about are the eggs that 
actually come out of the house? ThosS are the eggs they 
talk about on the production chart? 

A. I am not sure I understand the question. I assume you 
are referring to the fact Mr. Divoll mentioned there may 
be 2 or 3 per cent eggs that go through the bottom of the 
cages, eggs laid without shells, and things of this nature? 

Q Right. There was an Indication, I think, that some allow¬ 
ance should be made for that In the production expectation 

• . 

figures. Do you anree with that? 

A. No, I don't think It should be considered at all. 

Q Why not? 
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A. Because they are eggs not picked up and not plotted 
on the curve. 

Q Even If they were, there is approximately a 9 per cent 

variation which. If you assume my fact, nay well have been 
considered In the production charts themselves? 

A. Yes, It looks to be about 9 per cent. 

MR. CLEARY. Thank you; nothing further. 

CROSS EXAMINATION 

Q (By Mr. Dlvoll) I noticed when you said with reference to 
this last question that you think the chart refers to eggs 
picked up, are you still just thinking, or are you sure 
of that?' 

A. I am sure of that. 

Q Well now, as I understand It, these charts were published 
• by the chicken grower to show the goals that could be 
attained. Is that as you understand It? 

A. Yes, these that I have on hand I think were all pub¬ 
lished by Isadore F. Nelson, although this one here. It Is 
DeXalb Warren, yes. 

Q Now, In your experience here as an extension dairyman of 
the State of Vermont, can you give us the number of 
relationship of caged layers and number of floor layers? 

A. At the moment, you would like to know the number? 

Q Yes. 

A. I would say where we are*-referring strictly to market 
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•gg birds, and I would assume probably 85 per cent of 
our birds are in cages today. 

Q In Vermont? 

A. Yes. 

Q And, you are talking about table egg birds? 

A. Yes, market egg birds. 

Q Veil, even if you say 85 per cent, even at that,figure, 
aren't the producers of this chart, and the breeders of 
birds personally listing themselves, aren't they missing 
some eggs that should go into their chart? 

A. On the basis of this 3 per cent? 

Q Yes. 

A. Regardless of whether you are talking about a floor 
operation or a cage operation, there are certain eggs that 
are broken, they may be eaten, may go through slats, or 
crushed on the floor, or go through the bottom of the cage, 
and these eggs are not existent, and I shouldn't say I 
think, this curve that we have is based on the number of 
eggs that are actually picked up. 

Q You think that? 

A. No, Z changed that. This is the way it is. 

Q And, even though by so publishing the chart reflecting 
that the breeder of the chickens personally listing his 
bird and what it will do? 

A. Z suppose you could say that. 
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Q In reference to the homosote building and your visits 

there to Mr. LeRlohe's place, you have been In that bulld- 
ingt 

A. I her. been In the building. yea. It he. been a long 
time. 

Q Well, could you give us an estimate of how old that 
building is7 

• # 

A. Well, I would say it was probably built in probably 
the early Sixties. 

Q The evidence here is that the homosote building is of wood 

construction and has wood exterior and a wood interior. 

Are you able to remember that from your v/aits there? 

A. I believe originally it had a homosote exterior. I 

believe that is the reason it was called the homosote 
building. 

Q That is a wood fibre wood, isn't it? 

A. Yes, it is a wood fibre board. 

Q And, the interior was wood? 

A. I can't recall, but I think it was. 

Q Now. how .bout the Complex - C -. y ou helped d ,, lgn tha „ 

A. »e*. I provided plans for the housing, yes. 

0 Do you know the materials used In It? 

A. Well, I know the outside 1 . sheathed with metal; has , 
* metal roof. 

Q What is the inside sheathed with? 
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A. I believe that is sheathed with metal also. 

Now. in your experience In going In the different houses, 
have you found any difference In the—It la hard for n e 
to describe—I’d say, the environmental conditions In the 
houses between those that are wood lined and those that are 

metal lined? 

A. I don't think I could draw that conclusion, ry>. 

Then even though you have a controlled atmosphere, you 
think a wood lined house is exactly the same environmental 
field as a sheet metal lined house? 

A. You have certain differences such as the reflective 
value of the material. In some Instances, theoretically, 
you get away with less light power to accomplish the same 

end. 

There is a different noise ratio, too, isn't there? 

MR. CLEARY. If you know, Mr. Mercia. 

A. I guess I wouldn't be able to answer that. I don't 
know. 

(By Mr. Divoll) In your design of these buildings, you 
don't take that into consideration? 

A. No. 

The ventilation system in the buildings, you think, is 
the same? 

A. It was designed with the same criteria. 

That is, cubic feet per minute? 
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A. Tea. 

Q And* It it exhaust fans or automatic, as I understand it? 

A. Thermostatically controlled, yes. 

Q X can't think of the word, but are they called bltumenls- 
tat also? 

A. No features on then, as far as X know. 

Q In either of the buildings? * *\ 

A. No. 

Q How is the intake oontrol? 

A. These are slotted inlets in the new complex. Z believe 
they are six or eight inches wide on the wall opposite 
the fans. 

Q Xs that the same in the homosote building? 

A. Z can't recall. Some buildings are designed with 
Q slots, some both sides; some of them we bank the fans, 
and we are able to include slots on both sides within a 
distance of sight to twelve feet of the fans. 

4 Disregarding the location of the Intakes, can you tell us 
whether they are manually operated in both buildings? 

A. Tea. 

Q So if you had a different man tending the different build- 

• • * 

Inga there could be a variation in the temperature control 
by the difference in the adjustment on the intake? 

A. Tea, there could be differences. 

Q Z think you testified that the quality of management was 
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good? 

A. Tot. 

Is egg collection s part of management? 

A. Yes, it is. 

And, is lighting a part af management? 

A. Yes. 

What does your department recommend in reference to the 
collection of eggs? 

A. You are speaking now of cage houses, or floor opera¬ 
tions? 

Let's say, both. 

A. In floor operations we recommend collection of at least 
three times a day. In the cage operations, we recommend 
that they be collected twice a day. 

Would it be consistent with your feeling of good management 
if the evidence showed that the eggs were picked up spas¬ 
modically depending on the demand for different type of 
eggs at a particular time? 

A. Yes. 

That would be consistent with good management? 

A. It wouldn't be consistent with our recommendations. 

And,' your recommendations are based upon what you call good 
management? 

A. Yes • 

THE COURT. Counsel want to approach the bench 
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please. 

(At tba bench off the record) 

THE COURT. Ladies and Gentlemen* Ve will 
take our evening recess at this time, and I am going to 
ask if you would return in the morning at nine o'elock. 
Will that bother anybody? 

(Juror Number 8 raised her hand.) 

THE COURT. How badly? What is your problem, 
Mrs. Bartlett? 

MRS. BARTLETT. Z have a very young child. 

It is hard to get her up too early. 

THE COURT. Let's put it this way. We'll re¬ 
convene at nine and start as soon thereafter as you can 
get here. So if you try, we'll appreciate it. Zf you are 
a little bit late, we'll understand why. Zs that fair 
enough? 

MRS. BARTLETT. Tes. 

THE COURT. Please don't discuss the case with 
anybody. We'll stand in recess. 

(Court recessed at 4:35 p.m.) 

(January 16, 1974; 9:05 a.m.) 

THE COURT. Mr. Dlvoll, you were examining 

• • 

Mr. Mercia, Z think. 

MR. DIVOLL. Right. 

(LEONARD MERCIA resumed the stand for further 
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cross examination.) 

q (By *r. Diroll) When we closed last night, Mr. Mercia, I 
think we were discussing the management of picking up the 
•gg», and. Is there a recommended practice In the Industry 
on how often eggs should be picked up? 

A. Tes, as Z stated last night. I believe what I stated 
our recommendations for floor setups are a minimum of 
three times dally, and In cage operations, we like to see 
twloe a day pick up, with one pick up a day minimum. 

Q Now, Is It Important to acquire a good quality egg that 
the temperature be lowered as soon after It Is laid as 
possiblef 

A. This Is desirable, yes. 

Q Is that because the faster It cools, the better taste or 
flavor It acquires? 

A. What we are trying to do Is prevent the evaporation of 
a content and the breakdown of the Interior of the egg 
through unseen action which Is hastened by higher tempera¬ 
tures. 

Q Is that the reason for the early pick up of eggs, or the 
many times? 

A'. This Is one of the basic reasons; others Involve the 
breakage, but this Is the most important factor. 

Q Now, another thing, how are eggs cooled as a general 
proposition? 
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A. Usually, the eggs if* washed and processed and then 
eooled, and 

Q And, are they oooled In the fiats themselves, or are they 
eooled in baskets. Or something that circulates the air? 

A, In some of our more out-moded situations, they are 
eooled in baskets where eggs are collected by hand and in 
baskets. They are eooled in baskets, but with the more 
modern, or conventional setups now, a lot are eooled in 
filler flats. 

Q When an egg goes through the washer and grader, is the 
washer a warm water? 

A. Yes, it is. 

Q What would occur if eggs were picked up in flats and 

stored in a eooler, and eooled, and then went through the 
washer? Would the temperature of the egg be brought back 
up to the temperature of the water again? 

A. No, the temperature of the egg wouldn't be brought up 
to any maximum degree. The process only exists two to 
three minutes and the shell is, of course, the temperature 
Is increased during that time, but the interior varies 
little. 

Q You said the water was warm. * In degrees, what are we 
talking about? 

A. One hundred ten to one hundred fifteen degrees, usually. 

Q You say the egg Is emersed in the water for three minutes? 
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A. Depending on the washing system; some of the older 
systems, they are emersed, and In other systems they are 
actually sprayed, and in other systems brushed with nylon 
brushes. It depends upon the equipment. 

Q I show you Defendant's "C" which is the CHICKEN AND TURKEY 
RATIONS FOR 1972, put out by the several New England 
eolleges. Are you familiar with this pamphlet?* (Handed 
to the witness) 

A. Somewhat; my co-workers are involved In the recommen¬ 
dations . 

Q Who is Mr. R. P. Davidson from the University of Vermont? 

A. Director Davidson is my boss; he is Director of the 
Extension Service. 

Q And, you are in the Extension Service? 

A. I am a member of the Extension Service, yes. 

Q And, what is your understanding what this pamphlet repre¬ 
sents? 

A. This represents the recommendations of the several New 
England college nutritionists. They meet anually to set 
up the recommendations and publish this brochure. 

Q Are you familiar, without looking at the pamphlet, with 
the energy recommendations of the New England colleges as 
expressed in this pamphlet? 

A. I can't recall exactly, no. 

Q Z ask you to turn to Page 2,' under "Chloken Rations". 

.... i 
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MR. CLEAR!. What document are we referring to? 
THE COURT. "C".' 

MR. CLEARY. Ia that in evidence, your Honor?' 
THE COURT. Yea. 

Q (By Mr. Divoll) And, aak if the energy recommendation la 
given on Page 2 there? 

A. The calculated analytic of the caged bird diet for the 

3-1/2 to 5 pound .birds ia 1,3*0. Did you want me to read 
those numbers? 

Q Yes, 

A. And, for the five to seven pound birds is 1,277. 

Q And, la this a recommendation that you, in your Job, 
follow? 

A. Yea. 

Q Ham you had any ehane. to acquire the knoul.dg. of th. 
energy in the 18 per cent Pease grain? 

A. Z haven't. 

Q In your position as extension dairyman_ 

A. Extension poultryman. 

Q Sorryj do you k..p track of th. general condition, of th. 

industry from year-to-year? 

A. What exactly are you referring to? 

Q Its ups-and-downs. 

A. Yes. You are talking about prices, this sort of ..,lng? 

Q Tes, general economic conditions. 
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A. Certainly, w« do. 

Q What ware the general economic conditions of the Industry 
in 1971? 

A. Well, I think we can say in 1971 the prices were 
relatively low; egg prices were relatively low. 

Q It is a fact, isn't it, Mr. Mercia, that the chicken egg 
producers were having a difficult time, economically, in 
1971? 

A. In some areas, particularly, yes. 

Q And, was Vermont one of those areas? 

A. Vermont is a little peculiar in this respect in that 
our people run the whole gamut, so to speak, the producer, 
the processer, and the marketer In about 95 per cent in 
the Instances, and they have a little bit more leeway to 
work wl*h than some of the people who are selling on the 
open market. 

Q But, economic conditions were, generally, very poor? 

A. Yes. ' 

Q How about 1972? 

A. 1972, as I recall it, they were a little better; not 

M 

much, but a little. 

Q Well, the early part of 1972, they weren't much better, 
were they? 

A. No. 

Q And, the last two or three months of 1972, they improved? 
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A. Began to look better. 

Q that about the time that ire bad gone problems with 

the meat Industry? 

• • 

A. Z don't know exactly what you are referring to here. 

Q Didn't, generally, meat prices Increase the latter part? 

A. Red meat prices. 

Q Do egg prices follow meat prices? 

A. Not exactly; there Is some correlation. 

Q There la some relationship? 

A. Yes. 

Q Now, I guess we are not concerned with 1973. You gave some 
testimony as to these charts. Do you see a great many of 
those charts In your work? 

A. Not a great many of them, no. 

Q Then you don't go out on the farms, as a practice, and 
look at the production charts? 

A. I go out on the farms, as a practice. The thing I 
more frequently see Is the pin records and the actual 
production figures. On occasion, Z do see the curves. 

Q And, are you able to relate what you observed from the 
pin records to the curves on the chart? 

m 

A. When we figure percentage production, yes; fairly well, 

yes. 

Q Zn your experience, what is your experience In relationship- 
do the people that you visit and see In the field attain 
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the goals that apa suggested In those charts? 

A, Of course, It varies from farm to farm, but as I 
Mentioned yesterday, Z feel that these goals are attain¬ 
able goals. 

Q I don't dispute you that they are attainable, but from a 
practical field position, how many people actually do, 
from your experience, attain those goals? 

A. I would feel on the average our people do attain these 
goals. 

Q On the average? 

A. Tea. Obviously, we will have some that will be belcw, 
and some that are higher. Ve see records that go over 2 50 
OSS* Par bird; some are pretty well on the line, and we 
had some that even went 260. That is why, on the average, 
we would expect to see this sort of production. 

Q Now, are you acquainted with the different breeds of birds 
and their expected production? 

A. Fairly well, yes. 

Q What is a bird called a Schaffer 288? 

A. This is a Leghorn type bird. 

Q Is it a comparatively recent development? 

A; * The Number 288, I don't know. I recognize Schaffer, 
and I know we have used it in the area some, but I don't 
recall the number, 

Q Has your department had experience with the Dekalb? 
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A. Our department? 

In acquaintanceship with the field in production of the 
Dekalb White Leghorn. 

A. Limited. Most of our industry la brown egg birds, 
ao the Leghorn birds are in the minority. 

Would you be able to say whether or not the Schaffer 288 
was a similar bird to the Dekalb White Leghorn? 

A. Tea, they both lay white eggs; both light-type birds. 
I think part of your work was in the design of poultry 
setups and the advice with respect to that design? 

A. Yes, with the help of our egg engineering department, 
this is correct. 

In that connection, are you familiar with what we have 
termed "counters," the egg counters? 

A. Not very familiar, no. Most of our people don't have 
counters. Their systems are set up so that the eggs move 
in line to their pick up station, or directly into their 
egg processing facilities, so there is no need to use the 
counters. They actually make a physical count of the eggs 
as they come into the gathering room. 

Do you know what the Industry problems with counters are? 
A.' I don't. 

\ 

.* • 

You probably have seen these charts several times, haven't 
you? 


A. I probably have. 
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Q And, I want you to look at "18," "A," "3," "2," "16," 

"10," and "12," and then look at "30" and "20". (Handed 
to the witness) Have you exanined tnem? 

A. Tes. 

Q NOW, the evidence in this case is that "30" and "20" are 
from flocks tnat the eggs were counted by picking them up 
by hand and placing them in flats, which have at specific 
so many eggs go in a flat, so you count the number of 
flats, and you have an aocurate number of eggs, and all 
the other exhibits are from flocks counted by machine. 

NR. CLEARY. Your Honor, if we might interrupt 
for a moment. That is not our recollection of the evidence. 

Z think Mrs. LeRlohe testified at some point in 1971, 
counters were installed, and I don'* think there has been 
any reference yet as to the exact date that automatic 
counters were put in. 

THE COURT. Let's hear the entire question, 

first. 

MR. DIVOLL. Strike it , and I will begin over. 

Q (By Mr. Dlvoll) The evidence in this ease is that in respect 
to Exhibits "20" and "30," that those eggs were picked up 
by hand and placed in flats, and the flats were counted, 
and that the other flocks represented a count by machine. 

From an over-all study of the two types of charts, is 
there any significance thers In the production records th»t 
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you see? 

A. IM| th# obvious difference, of course, being the 
lower production In all these eharts. 

Q In these eharts you are referring to the naehlne counted 
ehartsf 

k, I an referring to these charts., yes. 

Q And, so that the two hand pickups and flat counted charts 
represent a higher level of production than the mchlne 
counted ehartsf 

A. These two eharts represent a higher production level. 

Q I show you Plaintiff's " 63 " which Is the 1972-1973 POULTRY 
MANAGEMENT AND BUSINESS ANALYSIS MANUAL, again, published 
by the Extension Service of all the eolle», and reference 
has been made to the expeeted dally egg production on Page 
ll f and. Is It a fact that the dally egg production there, 
assuming a housing at 22 weeks of age? 

A. Yes. 

Q Now In respect to the brown egg In cages. Is the number 224? 

A. This Is cm a hen house basis, yes. 

Q And, the white table egg In cages Is 235T 
A. Yes. 

Q What would be the effect on those numbers expeeted If they 
were processed from twenty weeks Instead of twenty-two weeks? 
A. Probably, we would expect a slight decrease In the 
number of eggs during the period. 

* • • 
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in eages. These are brown egg birds, and we are practi¬ 
cing, or we are seeing a practice of feed restriction in 
these cages, because they can be done without too much 
additional labor, and it isn't quite as tricky as it is 
on the floor. So to this extent, we are at sing controlled 
feeding programs in growing birds. 

Q Zs it a general practice in Vermont? : , 

A. Z would say it Is not a general practice with out 
market egg birds in the State of Vermont. 

Q And, is it a recommendation of your department? 

A. Zt is not a recommendation of our department In the 
situations on the floor because it requires for one thing, 
a lot more labor and attention to details. Zt can be com¬ 
plicated by ooccldlosls. Up until March of 1972, Merck's 
Disease was a real concern. We were losing up to 35 per 
cent of our birds during the growing period and acting on 
the assumption that well fed birds better handle the 
situations *—We Just didn't dare recommend thls-i- do these 
are some of the reasons why we haven't recommended thl*. 

Q Have you reached any conclusion that the results desired 
can be obtained by some other method than controlled feed¬ 
ing? 

A. Por several years we have gotten at the problem of de¬ 
laying maturity by recommending lighting programs. 


9 You were here when Doctor Neshelm testified yesterday? 



* 
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two or three days? 

A. Hell, I would think, and again I say, this happened 
to be the firs where Z conducted the research. By the 
way, I don't know If you are Interested In the procedure 
I followed or not, but I was concerned about this, so In 
an attenpt to answer this question, I went up and the eggs 
weren't gathered on the weekend, or Sunday, I believe It 
was, and I ran the samples In the house where they roll 
out on the tray, and at the end of the cages where they 
com onto the oross conveyor belt and then candle these 
eggs for cracks and ohecks, and I vent back the following 
day, on Tuesday, which would be a noraal collection, and 
I did the sane thing, and as I Indicated, I found no sub¬ 
stantial difference, which surprised ne. 

And, when did you do thlsf 

A. I believe this was early In the sunmer of last—I 
believe it was in 1972, . the stunner of *72. 

Before you were talked with about this ease? 

A. Before I was talked with about this case. I was aware 

of low egg production problems, but I had no Idea about the 
oase, at that tine. 

And, do you feel that a lighting progran Is Inportant In 
the raising of pullets? 

A. Certainly; very Inportant. 

Por the sane reasons exprebsed by Dootor Nesheln yesterday? 
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A. Tea. 

Q Do you know whether a lighting program la being followed 
by the plaintiff here? 

A. No, air, I don't. 

• % 

Q Tou don't knowf 

A. Z don't know for aure. 

NR. DZVOLL. All right. 

REDIRECT EXAMINATION 

* 

Q (By Mr. Cleary) Just a couple of quick questions, Mr. 
Merola. Did you run any of theae teat a on any—I will 
atrlke that. Are there any other modem operations like 
Mr. LeRlche'a in Vermont? 

A. Tea. 

Q Did you run any other testa in any of theae other places? 

A. I ran teats similar to this in two other places in 
connection with the Northeast Regional Field Trial we were 
conducting to determine the amount of egg growers in 
mechanical equipment. 

Q Were your results consistent? 

A. I can't say they were consistent because in each case, 
as far as I know, the eggs were ploked up every day. 

Q But, in this case? 

A. But in the amount of breakage that I found, the results 
were consistent. 

Q And, thore didn't seem to be“that much greater breakage? 
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A, Ho. 

Q Now, did you obitm the condition of the birds in the 
"*»" "8" *nd "C" Complexes? 

A. On one occasion. 

Q With respect to body fat. I boro specific, reference. 

A. On one occasion;! visited just shortly after the problem 
came to light* or suspeotsd problem came to light. I 
visited Mr. URlohe's operation* and he took me Into one 
of the buildings —I don’t recall which one it was— and 
we went down through the eages and pulled out birds and 
looked at thsn at random. 

Q How did they look to yout 

* • » 

A* Ihe birds we looked at were excessively fat. 

9 And* on a comparative basis* based on other birds you have 
seen* how would you rats these birds with regard to the 
of fat. that you saw! 

A. Very, very fat. 

9 Ha». you mr ...» bird, that w.r. r.tt.r than th.a. birds? 

A. I don't ballm so uni... th.jr mr. Mat birds. 

9 Would you agree with Doctor N.sh.ln's testimony that a 

bird should start into production as a laying hsn at about 
22 weeks of agef 

A. Yes. 

9 Do you r.oa .1 uh.th.r you mr. h.r. wh.n Mrs. LsRloho was 
testifying yesterday! 
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A. Oh, yes. 

Q Now, 1972, you Mid they earn from the complex. In whet 
house* did you haws white birdsf 
A. Well, in 1972T 
Q Right. 

A. Well, we had white birds into the "A N Building and the 
”C” Building. 

Q But, the ”A” Building was the molted flock, was it not? 

A. "A” Building, molted flock? 

Q Yes. 

A. Z can't recall, sir. 

Q Then you had White Leghorns in the ”C” Building? 

a 

A. Yes, Z did. 

Q So it must have come from either the N A n Bulldlng or the 
■C Building? 

A. Z would assume, yes. 

Q But, you don't know which? 

A. Here you are again. Z don't know which, no. All 
these movement of birds and all these ages, and these 
years, and chlokens all look alike, you know. 

Q Then you had a White Leghorn flock in the "C" Complex? 

A'. Yes. 

• , 

Q Now then, another flock in this period of time was a flock 
that we called C-l? 

A. Yes. 

• * • 
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C«U "automatic feeding”. They would come In on conveying 
chains which go all the way around the building on a little 
trough, and this was an autoaatlc setup, you night say, 
set up at a starter rate, so nany hours or nlnutes, what — 
aver they want It, and It Is a good system. 

Q Row about the water? 

A. I did not have too many water problems except the 
Eldrldge building at some time was short of water. I 
can't say Just how many hours, but they were short of 
water there. 

Q Now, did the Eldrldge building have windows In It? 

A. Tes. 

Q And » what the manner In which the lights were operated? 
A. they had tine clocks there, but I don't know how they 
were set. I had nothing to do with the lighting except 
to mention once or twice that the lights were staying on 
in that building, having gone by this at night, when the 
pullets were being grown. There should be no lights, and 
there were lights, and 1 mentioned It to Mr. LeRlche. I 
don't know exactly what was done about It. 

Q Were you allowed free access to the pullet raising opera¬ 
tions? 

A. Tes. 

Q And, did you take advantage of that free aeeess? 

A. When we had white birds, I kept away from them as much 
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M I could. They were very flighty and very dangerous to 
get the* piled In a corner somewhere and suffocate. About 
the only thing I could do is peetk through a cradk in the 
door to see what they were doing. 

Q Mere you satisfied with how they were doing? 

A. Well, ya. I think you could tell better if they 
didn't know you were there. They acted more normal If 
they didn't know you were there. Z think they do, anyway. 

Q How about the buildings in the laying complex, did you 
have access to those' buildings? 

A. X did except one time, yes. 

Q What time was that? 

A. At the time Doctor Eldridge wanted to visit them. I 
was with them and nobody was allowed in them except the 
"B"Bulldlng where we did the posting. 

Q You went into "B" Building? 

A. Tes. 

\ 

Q You were not allowed in the other buildings? 

A. Not that day, no. 

Q The rest of the time in your association with Mr. LeRiche, 
yoii were allowed in those buildings? 

A e T§§e 

q what did you think of the operation of those buildings? 

A.* X thought they were good; I thought the ventilation 
was very good, and they were kept clean. I found no fault. 
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% 

Q Had you a chance to observe the egg collection methods there? 
A. Tes. 

Q What did you observe on that? 

A. Z didn't run Into anything I thought was wrong* only 
possibly the main trouble was on Monday morning when the 
eggs hadn't been gathered since—I don't know—the last 
time they were gathered* but there was a tremendous amount 
of eggs on Monday on those belts. Zt was almost Impossible 
for the belts to handle. 

Q Were you In the buildings or In the egg room on Monday 
mornings? 

A. Z went In there several times* no special mornings * 
that Z remember* but Z am sure Z was In there on a Monday 
morning at one time. r 

Q What did you observe In respect to the collection of eggs 
by the belt? 

A. Nothing would show up Inside the egg room. They would 
be coming In normal there. There are only so many that 
can come through on the belt* anyway. 

Q Did you observe any breakage? 

A. There was always signs of broken eggs* yes. 

Q What would cause the breakage* If you know? 

A. The biggest problem Is when coming off the different 
rows, or cages* they Just—some little thing would go 
wrong, and It would start to pile up the eggs while the 
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Others kept coming, end they wore going to go somewhere, 
and they landed on the floor. 

Q You observed this more than ones? 

A. Yes. 

Q How about the condition of the birds there In the complex, 
what was your opinion of the laying hens? 

A. The living conditions? 

Q No, the health eondltlona. 

A. I thought they were wonderful, most of the time. 

Q The evldenee has been here they were flat, obese. How do 
you agree with thatT 

A. I never heard that word, "obese" or "fat” as a problem 

In this whole operation until this last—»what they call 

• . 

the "B" house problem started. Then Z started hearing 
about It. 

Q That was In August of 1972? 

A. Yes. 

Q Had there been any complaints made to you by Mr. LeRlche 
prior to that time about the birds being fatf 
A. Mo. 

Q Did you see Mr. LeRlohe on many occasions during the one 
or two years you were salesman there? 

A. Yes, he was around there;a^lot of days X didn't have 
time to go In and say hello to him, but Z saw him a lot 
on the premises there. 
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laying houses? 

A. Yes. 

Q And, what was his expression In that regard? 

A. Re always told me that we had—by "we," I mean the 
Purina Company—the best growing pullet program of any¬ 
body, and they put out a beautiful pullet. He always 
said they were "tops". 

Q Did you also feel that way? 

A. Yes. 

Q Now, specifically to the birds that went Into the "B" 
Complex, with a portion of them going Into the homosote 
building, were you there when those birds were housed? 

A. 1 was around there. I had nothing to do with handling 
them. 

Q Did you have a chance to observe them? 

A. Yes. 

I 

Q And, in your opinion, what type of birds were these, as 
fhr as you were concerned? 

A. X felt they were beautiful, perfect, nothing wrong, 

Z eould see. 

Q Did you ever discuss this with Mr. Morrill? 

A'. No. 

.* • 

Q And, Insofar as you know, was Mr. LeRlche satisfied with 
those birds? 

A. I am sure he was at the time, yes. 
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A. Z will answer that* yea, almllar. 

Q Z would like you to look at a letter. Nr. Oauthler, dated 
June 9, 1971, written by, according to the evidence. 

Doe tor Murray to Mr. Leopold Le Riche with a copy to you. 

J f 

Do you see that down there, "Copy,'Arthur Gauthier"? 

\ 

(Bunded to the witness) 

A. Tea* 

• • i 

Q Z would like to call your attention to the first sentence 
In that letter which says, "The ten 23-week old Babcock 
White Leghorn hens submitted on June 7th, aalnly showed 
fragile bones, excess fatty condition.” Do you atlll want 
to tell this Jury prior to August of 1972 the existence 

of any excess fatty condition In White Leghorn birds_ 

A. Z will say this was back In June of 1971, that Z don't 
renenber of doing this, no. 

Q 'The fact Is, that you didn't remember that letter? 

# r 

< A. Z guess Z would have to say Z have forgotten It now. 

Q But, you did know? 

A. According to the letter, Z guess so, yes. 

Q By the way, when you got ooples of those -letters from 
Doctor Murray, what did you do with those letters? 

o 

A. Most of then Z put In a folder. 

Q Did you have It at the office In St. Johnsbury? 

A. No, Z kept then nyself. 

Q Did you discuss these eonnunleatlons with the people at 
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I suppose he did. He said they were. 

Q You felt there was no need to control? 

A. When you have 100 per cent, I don't think It Is easy 
to try something else. 

Q New, some question was asked you about recommending to 
Mr. LeRlche about saving money, and he came In spending 
more money actually on the L.C. Program you recommended. 

You recommended he feed their regular 1* per cent laying 
ration, didn't you? 

A • YC3 e 

Q And, he didn't, and wouldn't feed that ration? 

M No. 

Q And, he.ordered and bought a special mix 15 per cent ration? 

A. Right. 

Q This cost him more money, didn't It? 

A. Right. 

Q So, at least. Insofar as the laying program la concerned, 

-he spent more money than you recommended? 

A. That Is right. 

MR. DIVOLL. That la all. 

MR. DAVIS. That Is all, Mr. Gauthier. 

MR. DIVOLL. We call Doctor Snetslnger. 

DAVID C. SNETSINGER was recalled to the stand 
as a witness by the defendant. 
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DIRECT EXAMINATION 

Q (By Mr. Dlvoll) You moved kind of gingerly; some reason 
for that? 

A. I have some back pain. 

Q Have you had It for some time? 

A. Yes. 

Q Doctor Snetslnger, you have been on the stand before In 
this ease? 

A. Yes. 

Q 1 think you gave your qualifications, previously? 

A. Some of them, yes. 

Q So to bring us up-to-date, exactly what Is your title 
with the Ralston Purina Company? 

MR. DAVIS. We have all gone Into this before, 
and while Z don’t have objection to him going Into It 
again— 

MR. DIVOLt. I an not going Into It; It Is 

preliminary. 

THE COURT. We’ll take the answer. 

A. General Manager of the General Poultry Research De¬ 
partment . 

Q (By Mr. Dlvoll) As part of your Job, do you formulate the 
feeds? 


A. I set the nutrient standards and the Ingredient 
specifications fcr the rations. 



I 
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Q Now, wo havo had such dloeusolon throughout the trial, 

particularly today, about the et called L.C. or Life Cycle 
Program? 

A. loo. 

Q Who, In tho Halstron Purina Company, developed that program? 
A. Z was directly responsible for developing the program. 
There were people that did some of the research and setup 
of the standards under the program, but I was directly 
responsible for it. 

Q It was your idea? 

A. To a great deal, yes. 

Q Who ehose the name? 

A. I did. Z suggested the name; Z came up with the 
terminology used in the program. 

Q Now, what was the reason behind your suggestion of the 
name of "Life Cycle Program"? 

A. Ve felt it was important that not only from a feeding 
program, but a total management program that we tie the 
whole conoept together with what happens with the pullets 
during the growing period may affect the subsequent layer 
performance, and we wanted to try to come out with the best 
total economic program, particularly for our producers, 
throughout the bird's life. 

Q Was there any research and experiments that went into the 
development of this program? 
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A. Considerable time of research testing that went Into 
It; at least four field tests that went Into It. 

Q Over what period of timet 

A. Z would say. probably, this was In the range—we were 
building on previous knowledge, all development Is on this 
basis—but it certainly was about three years In develop¬ 
ment of this particular concept. 

Q Now, when you say "concept,” waspart of that the so- 
called price of proteins? 

A. Right. Ve are Interested In reducing the Ingredient 
cost without sacrificing performance. Ve are interested 
at optimising performance at the lowest possible cost. 

Q I think It Is undisputed several years ago, and for some 
period of time It has been the opinion that It was 
necessary to maintain a certain protein level. Would you 
agree with that? 

A. Tea, that Is correct. 

Q Now, and also I think It Is wc.ll-'eovered here, that the 
Industry, the feed industry, the nutritionists, no longer 
• feel that Is necessary? 

A. Right. 1 agree with Doctor Hoffman and what Doctor 
Neshelm said. We have learned sufficient Information about 
the amino acid requirements of the pullets and of the 
layers, that we can lower the protein levels and use 
better balanoed proteins and some synthetic vitamins to 
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Mk« up the requirements, and, therefore, finding there 
is a greater use of lower protein levels within the 
poultry formulation. 

q Whether or not this is the basis of the L.C. Program? 

A. To a great deal. Again, that is one part of It. We 
are Interested In a .otal program for management and 
nutritional program, and this development of amino aeld 
standards was a very important part of the L.C. Program. 

Q Row, can you tell us when this program was first introduced? 
A. Tea, it was Introduced, nationally, March and April 
of 1971. There were oertaln parts of the country that 
did not get it until later. Most mills did not have the 
formulas until twenty, thirty or sixty days after March 
and April c 1971. So the program started after that 
point. 

Q Row long have you been with Purina now? 

A. Approximately 6-1/2 years. 

Q Give us the date. 

A. I Joined in July, 1967. 

Q At that time, did you beoome familiar with the poultry 
program that they had? 

A. Yes, Z did. 

Q What was it? 

A. We had a program, the laying rations at that time 
were ealled Pro-lay, and which thr»re was a seasonal 
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idjuitnwnt of th# rations, And vt offered only one ration 
wbieh Is automatically seasonally adjusted, and wc had a 
two-feed growing program, but there was one less ration 
that was used just before the birds started to l*y. 

Do: you know when this progran cane into effect? 

A. I don’t have the exact date in mind, but it wat: 
approximately four to fire years before I joined the 
company. 

How, in your position there, when you went there in 1967 
until the L.C. Program was announced in 1971, would you 
know whether there was any other Purina program for 
either laying or growing chickens Instituted? 

A. Ho, the program there that was in effect when I Joined 
Purina, the use of Pro-lay In commercial situations, 
Startena and Pullet Developer was in effect when I Joined 
Purina, and there was a major change when we went to the 
Life Cycle Program in March and April of that year. 

Was that the only change made duri ,hat period of time? 

A. There might have been some terminology change, but that 
was the substantial change in rations and -program at that 
time. 

Have you been in the courtroom today when Mr. LeRiche 
testified? 

A. I was not here all the time he testified, no. 

How if his testimony was that in July of 1970, this group 
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froa Purina can* to discuss with hia and tall him a new 
program, was there a nsw program in existence in July of 
1970? 

A. No* thara wasn't. This wasn't tha yaar that wa 
normally praaant a seminar material. That yaar was sort 
of a holding yaar. Va knew wa wara coming up with a new 
program tha next yaar and wara still field tasting ^it, 
but thara was no naw prc c Tam in 1970. 

Q And, eartainly thara was no Lifa Cyela Program? 

A. Mo, that terminology was still yet to be formed In 
M 9 head. It wasn't until probably October, somewhere, of 
1970 that I started to consider what tha terminology and 
how tha standards wara finally going to ba conceived for 
tha program. This is tha final form. Thera was soma 
field tasting of rations in tha field. At this point, 
wa wara doing soma field tasting, but the terminology and 
soma of tha final concepts wara not developed until 
October of 1970. 

Q How, wara you acquainted with their Pro-lay Mild in 1970 

and 1971? 

A. Tas. 

q And, I show you Defendant's "A" and we'll note that the 
word "Pro-lay Mild” is used as a product In deliveries 
over a certain period? (Handed to tha witness) 


A. Tas. 
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Q And* it has a percentage of 14 per cent there on those 
sheets? 

A. Tes. 

Q Did Pro-lay Mild actually have a protein content of 14 
per cent? 

A. No* Pro-lay Mild was a 15 per cent tag guarantee; a 
nlnlmum of 15 per cent protein that we had to meet by law. 

Q What was the feed that your L.C. Program recommended for 
the layers? 

A. Well* there was a change within tnat to a minimum of 
14 per cent tag guarantee that we had to have. Again* by 
state law* we had to have at least 14 per cent within 
the ration* but we formed It on the basis of amino acids . 
there so the protein could vary. 

Q So the protein oould vary? 

A. Tea. 

Q Does the Purina program, or was any manufacture of feed 
by Purina as a standard brand of the L.C. Cycle; that is* 
a 15 per cent ration? 

A. None of our standard L.C. Layenas carried a 15 per cent 
guarantee. 

Q Now the testimony here is that Mr. LeRlche received a 15 
per cent L.C. Layena? 

A. Tes. 

Q And* is that a special nix? 


m 
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A. Tes. 

Q Do you know of ony other Instances of anybody receiving 
a apaelal si* of this type! 

A. Z have none In mind; there could be, but I have none 
in Bind. 

Q It certainly is not a standard nix? 

A. No. 

Q Now, there has been much talk during this case about the 
energy level, and have you heard the recommended energy 
levels? 

A. Z remember Doetor Neshelm saying that the energy levels 
he used was from 1,250 to 1,350 metabolising calories per 
pound, and Mr. Morrill, Z believe, testified something to 
the effect it was from 1,275 to 1,295 metabolizing calories 
per pound. There is also testimony, Z believe, in the 
New England College Conference levels, and 1 think those 
were something like 1,270 to 1,350. There are two rations 
mentioned. 

Q Are you acquainted with the energy level that is in your 
regular L.C. Layena mix? 

A. Tes, Z am. 

Q Zs that within this energy level range? 

A. Tes, it is. 

Q Are you acquainted with the energy level in Mr. LeRiche's 
special 15 per cent mix? ^ 


y 
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A. Yea, Z am. 

And, la that within thla recommendation? 

A. Yea, it la. 

Within the recommended energy range? 

A. Yea, it la. 

Now, certain of the nutrltlonlata and the extension 
services make recommendations In respect to amino acid 
levels? 

A. Yea. 

And, are your amino add levels within those ranges? 

A. Well, the area of amino acids, we feel like we know 
Just about more than any ether companies, or any other 
nutritionists know about the amino add standards for 
commercial layers, or replacement pullets, and so that in 
some cases they have lower requirements or higher require¬ 
ments depending on what they anticipate that requirement 
to be. I feel our knowledge of the amino add requirements 
is the most accurate, perhaps, with one exception. In the 
world. 

What Is that exception? 

A. Well, I don't know what their other standards are, but 
this lib Lever Brothers Feed Company. 

Aa a nutritionist, and as a developer of the formula of 
the Life Cycle Layena feed, are you satisfied that it con¬ 
tains all the essential amino adds necessary for the Job 
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for which it it madet 

A. I a, to the beat of the knowledge we have today. 

q Now, the research faro there is outside of St. LoulsT 

A. Tes, it i» »t Gray Summit, Missouri, about forty miles 
west of St-. “Louis. 

Q Do you have any connection with that farm? 

A. Tes. This is where our poultry research Ls conducted, 
and people not directly under my control but who do the 
research work for me are at that farm. 

Q And, can you describe the farm a little bit? 

A. Well, I believe there are approximately 620 acres 
there. It was founded in 1926. We have facilities in 
the poultry area with research with approximately 10,000 
laying hens and in the range of 20,000 pullets, and at 
one tlsw up to maybe 50,000 pullets. During the course 
of one year, we have an extensive experimental mill that 
can manufacture rations to our precise formulation, so we 
can test for various nutritional concepts. We do studies 
there on quite a different variety of strains, and nutri¬ 
tional programs, study ingredients, their nutrient avail¬ 
ability. So we have quite an extensive research program 
goligon there in the poultry line. 

Q Does it also cover other ohows? 

A. Tes, fish, dairy animals, swine, rabbits, dogs, cats, 
all of the various livestock and domestic pets that Purina 
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that because of management problems, that controlled 
feeding presented a real problem, and that they found 
that they could accomplish the same purpose by a controlled 
lighting program. Do you go along with that thinking? 

A. Tea. Zt is important to hare a sound lighting program, 
and one can delay sexual maturity to some degree by the 
. proper use of the lighting program. 

Q And, what is the purpose of delayed sexual maturity? 

A. The purpose of delaying sexual maturity is that in 
some eases the birds start to produce eggs too early at 
a eery young age before they are matured. They will pro¬ 
duce very small eggs and have a low peak production. 

Q Now, if the birds were Improperly lighted, would it bring 
them into production earlier? 

A. Tea, it would. By "improper," this means more light 
than the birds should be grown on. Birds should be grown 
on a decreasing pattern of light, as Doctor Neshelm has 
testified, and it would be Important that either a very 
low level of light, a short day type of thing where the 
birds have only access to 8 or 9 hours of light per day, 
or a decreasing pattern of light being used for these birds. 
Q Would it be a fact that because of our particular relation¬ 
ship here in Vermont to the Equator, that this varies in 
different seasons of the year? 

A. Yes, it very definitely does in that birds that are 

* * * 
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controlled fed is very mil. I have talked with the 
extension people throughout the eastern region. For 
example, I have talked with producers throughout the 
eastern region and In the Hew England area, and I find 
very few people actually control feed their pullets, 
although I feel at tlsies this would be an advantage to 
them if the birds were going to be heavier than what the:; 
should be. So from my experience, Z find there Is very 
little controlled feeding being done, actually. 

Q And, has this experience extended to the State of Connecti¬ 
cut? 

A. Tea, It has. 

Q Do you recall that Doctor Hoffman stated that In Connecti¬ 
cut, nearly all the pullets were controlled fed? 

A. Tea, Z do. 

Q Was this your observation? 

A. No, It la not my observation. In Doctor Hoffman's 
testimony, Z did not get fixed.in my mind whether he was 
talking about broiler breeders, which are controlled fed 

.. in the State of Connecticut, but as far as the medium white 
birds, or commercial light-weight bird, Z think he la mis¬ 
informed as far as the number of birds that are controlled 
fed, because Z think this Is very low In the State of 
Connecticut. 

Q Now, do you make recommendatlona In commercial layer pro- 
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gathering. 

Q Do., the Industry, from your studies, have . generally 

s.«.pt.d percentage of loss.. In caged bird, for th. 
reasons you have expressed? 

A. I think ther. Is work from the University of 

*s«sa which Indicated sbout two to thro, per amt of 
these eggs just drop through th. esgea and are never 
cheeked. They did this stud, by spraying every egg that 
dropped down through the cage, and counted the percentage 

loss because of this, so they were able to get a fairly 
aeeurata count. 

Q Mow, we have been concerned a great deal with what Is 
called fatty liver syndrome. Is that right? 

A. Yes. 

« 

« Now 1 think that you described the fatty liver syndroue 
as a rather broad eosiblnstlon of syuptous? 

*. los. I have. 1 feel like it Include, a lot of thing, 
have luaped. It is called a syndrome because that Is 
what It is—it is , combination of symptoms. There Is a 
condition of an lnfllteratlon of fat within the llveri 
there is a condition of usually high body wslghts and 
higher fat within the blrdi there Is hemorrhage, that 
occur and so* mortality, and Doctor Couch, In Ibsas, 
suggests possible lower production. 

0 When was fatty liver syndrome, so-called, first deserlbedT 
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A. At Dootor Nesheim testified, it was first described 
by Doctor Couth at Taut AIM University in 1956. 

m 

q it that th# beginning of Its problems? 

A. Thtrt eould hart bttn something before this, but 

* 

this it roughly the tine that it vat first described. 

Q Shall we say, pinpointed? 

A. Tet, right. 

Q . Sines then, during this tine since then, has anyone been 
able to reproduce what we regard as a fatty liver syndrome? 
A. Veil, Dootor KeSKein in his testimony, X think, and 
there has been reference to Polin and Wolford having been 
able to produoe fatty livers, and the way they have done 
this is to force-feed chickens to literally take feed, put 
it into a semi-solution, and force it down the throat of 
the chicken, and they have been able to produce fatty 
liver syndrome in both non-laying and laying hens, and 
this is, X consider, artificial. X believe Doctor Neshelm 
considered it an artificial type of fatty liver syndrome, 
not a natural or type of thing we see in the field. 

Q To your knowledge, has this ever been produced by the 
normal feeding of rations? 

A. NO. This is a field problem, and a number of people 
have tried to reproduce fatty Jirer syndrome, and ^roughly 
from 1956 to 1976» that is 18 year* > no one has ever been 
able to reproduce fatty liver syndrome, experimentally. 
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Z think if it wsre i matter of Just energy levels or 
controlled feeding of birds, or anything like that, that 
surely somebody within that tine span of 18 years—and 
this has been rather extensively investigated—would have 
been able to produee the fatty liver syndroew. 

Q Rave all those Methods been experimented with in an 
attempt to produee fatty liver syndrome? 

A. Veil, levels of energy have been exanlned for the grow¬ 
ing period, for the laying period, and no one has been able 
to produee it. Now there are suggestions, and this is 
rreally Just suggestions as to what night eause it, but 
no one has been ever able to.produee what we wr '.Id consider 
the field sltua&on of a fatty liver syndrome. 

Q Zs this so-ealled fatty liver syndrome something that 

has been more prevalent sinee the turning to the producing 

' • • s 

of eggs In cages? 

A. Yes, Z think it has been since 2956 when Doctor Couch 
first described it. There has been a movement to use of 
cages for rearing of birds, for maintaining birds in cages 
during the laying perxod. Z would think the incident has 
increased, certainly, from the time he first described it. 

^ And, during this time—me; >e Z have ’oovered this—has any 
one ever been able to reproduce the so-called fatty liver 
syndrom by the feeding of high energy rations? 

A. No, there has not been anyone able to reproduce it. 
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and high energy rations bars been studied both during the 
growing period and laying period, as far as an attempt to 
reproduce it. 

q now. Doctor Hoffman has testified that the higher energy 
rations are the cause of fatty liver syndrome? 

A. Tee. 

Q DO you agree with this? 

A. Ho, Z cannot agree with what Doctor Hoffman said; 
that if highrr energy rations v*re the cause of fatty 
liver syndrome, then somewhere along the line somebody 
would have been able to reproduce this experimental by 
feeding a higher energy ration, and nobody has been able 
to do that. 

q But has the fatty liver syndrome become an Industry problem? 
A. Tes, it is one of the Industry problems that we have, 
and no matter wlnt feed company that Is Involved, it is 
a problem that everyone has to face. 
q go* in your studies, would you desorlbe to us when it is a 
problem, what area of the flock it hits, and what you can 
expeet as a problem? 

A. You mean what percentage of the group flock might be 
Involved? 

Q No. In this Instance we have a whole series of flocks In 
one operation that all, allegedly, have what Is called 
fitty liver syndrome. Zs this consistent with your 
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studies and the other studies In the field? 

A. Of course, X can say from studies at our research 
farm, but X think It Is highly unusual that we are dealing 
with, as 1 understand It, three different breeds. I 
think Schaffer, H 1 M.DeXalW and the DeKalb Warren, four 
different breeds have been mentioned; different locations 
have been mentioned, and X think It highly unusual all 
these strains, all these locations, all of these flocks 
would have fatty liver syndrome. 

Q And, what Is the usual form In which fatty liver syndrome 
appears In an operation? 

A. X don't exactly know what you mean by a "form". 

Q Doctor Hoffman testified to the effect one flock In a 

certain number and not In the others. Let's assume that a 
man has a group In his operation of 100,000 chickens, but 
which are divided Into 10,000 chicken flocks. What Is 
the incidence that you have seen of fatty liver syndrome 
out of the whole 100,000? 

A. Well, there Is a variety; It Is a spotty thing. X 
think, periodically, one flock or two flocks might core 
up with It, but 1 think X heard somebody say one out of 
twenty-five flocks might have a problem with this sort of 
thing, and X would say even In my estimation It Is much 
less than this—maybe, one out of fifty would be In the 
range, X would say. 


< 
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Q When you spook of "flocks," srs you spooking of tho 
Individual flocksT 

A. X on talking about Individual houses of birds. 

Q X see, so that If X ' follow you correctly, if a nan had 
several houses of birds. It would be unusual to have more 
than one house affected by ltf 

A. Xt would be highly unusual to have more than one or 
two flocked affected by this; the percentages would be 
against It. 

Q Now, the none of a Doctor Trevor Norris has been mentioned. 
Are you personally acquainted with him? 

A. Tea, X spent a week In his hone back In September 
when X was In England. 

Q Baa he visited you, tooT 
A. Tee. 

Q Why did you go to England? 

A. X was Invited over to England by Doctor Morris to 
give the key paper at a symposium on energy utilisation 
In chlokens* 

q Now, did he conduct some particular experiment? 

A. He has conducted a number of different experiments. 

/ 

Q But was one, and X think his pamj&et in reference to an 
exhibit here In evidence, was one to do with energy level? 
A. Tea, he has conducted an experiment—well. It wasn't 
an experiment. Let ne clarify what he did. What Lie did 
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was t< nmnarlse a number of experiments that were con¬ 
ducted both In Europe and In the United States on energy 
utilisation by chickens of various weight elasses, and 
what he found is that this light-weight strain, whieh 
would be represented by DeKalb, H t N, Schaffer, had a 
very good ability to regulate their feed intake, or their 
energy intake; that every tine, for example, that you 
increase the energy intake by one per cent of a ration, 
the hens would decrease their feed intake by one per cent, 
so they consumed the same number of calories per day. 

At the other extreme was the broiler breeder group, the 
group used to produce the meat chickens, and these birds 
had a very poor ability to regulate their energy intake, 
and so that as you Increase the energy contort in.these 
birds' rations, t had a tendency to consume more 
calories than what they should at the higher energy rations 
Now the medium weight birds were somewhat in between this; 
that they had a tendency to consume slightly more calories. 
He studied and took everything that was available in the 
iiterat»ire that he thought was good data and put this into 
his paper. So he did quite a broad range of energy values. 

Q Vas there soj reason why you were selected to give this 
- paper at that meeting there in Englandt 
A. Veil, Doctor Morris thought and stated to ms he thought 
the work that we were doing on energy utilisation in 
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chickens m very interesting, Mid that he wanted the 
group in England—: it was really .an international eyupociun 

lo hear what we were doing* 

X show you Plaintiff*a MuUbcr "98 * and thia is Doctor 
liorria* paaphlet on that which you Just described. Kara 
you auMMtriaed hia notations aa expressed in that paaphlst? 

{Handed to the witneaa) 

A. Basically, thia sumsmry conea down to the fact that 
he did a nuaber of—not atudiea—he took the work of 
othere and summarised thia, and* baaically* it conea down 
to the coaonercial layer, the white eg* atrain birda eat 
Ip bppI their energy and do a pretty good Job of this. 

They eery well control the nuaber of calories they consume 
per day by regulating their feed intake. The very heavy 
birda have leas ability to do thia. The medium birda are 
somewhat in between. 

Mow X t h* nk you stated that the so-called fatty liver 
syndrome was an industry problem* and a problem that all 
feed companies had to accept and attempt to meet? 

A. Tea. 

Xn that regard, have you, at Purina’a experimental forms, 
conducted studies on the fatty liver syndrome t 
A. Tea, we have. 

Xn those studies have you ever found any association of 
liver fat, and/or body weight with egg production? 
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A. We had one test which I can best rely upon to answer . 
that question, in which we had a spontaneous occurrence 
of fatty liver syndrome, and in this occurrence we did 
reduce the energy content of the ration by limiting the 
amount of feed that the bird could consume, but keeping 
the same level of amino acids, vitamins and mineral Intake 
to these birds. What we found, there was no decrease in 
egg production, and no relationship to liver fat and 
production rate between the two groups. The ones where 
we limited energy and the ones we did not, egg production 
per day was the same. However, we were able to reduce the 
mortality that occurred due to liver ruptures by lowering 

the epergy level. So to answer your question rather 

* 

specifically, we did not find that there was a relationship 
on a hen day production basis between the liver fat and 
the ability of the hens to produce eggs. 

Q Were those findings in your experiments consistent with 
the findings that Doctor Neshelm made in his experiments 
at Come lit 

A. I think they agree very well. 

G Have you had cases of, I will say spontaneous i. or, at 
least, unattempted production of fatty liver syndrome in 
your research flock? 

A. In this one case we did have a spontaneous occurrence 
of it. In fact, these birds were controlled fed during 
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the laying period--excuse aw, control fed during the 
growing period—and we did not find there was any relation¬ 
ship of the controlled feeding program to the Incidence 
of the fatty liver syndrome during the laying period. 

Q Now, you eald that they were controlled fed during their 
growing period? 

A. Tea. 

Q This was an experimental controlled fed program? 

A. Well, It would have been done similar to a field 
program. We were actually quaniltafcivjiylimiting the 
amount of feed these birds could consume on a dally basis 
durlr.g the growing period. 

Q But fere you making extra effort that would not be made In 
the Hold to oontrol these birds? 

A. !», we were weighing out, by hand, each day the amount 
of feel that these birds would have. This was a very 
aeeurato record of feed Intake. So we did feel like we 
actually did control to the point where we wanted to con¬ 
trol them. 

Q Did you keep accurate records of their weight so you would 
know how they were affected by this sprogram? 

A. They were lighter In weight when they went Into the 
laying house, but we did not see a relationship to the 
ffctty liver Incidence during the laying period. 

Q Mow you have heard Doctor Hoffman testify that too many 
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calories cause fat. and that calories are the only eourcc 
of energy, or the only source of energy Is the feed; 
therefor#, the feed causes the problem? 

A. Tee. 

Wee that, essentially, his testimony? 

A, That Is right. 

Do you agree with that? 

A. Well, I think that Is a very simplistic way of reason, 
lng. What he said la essentially correct. The only way 

** g#t calorAe8 18 something that we consume, but to 
use an analogy, let me further say that this does not 
explain why birds at some time either over-consume calories 
or under consume calories. I think I could use the analogy 
If we didn't have lungs, we wouldn't have tuberculosis, 
but we certainly would die without having lungs. The 
bird needs calories. It has to b»*e calories, and unless 
It has calories within Its ration. It will not grow. It 
will die. So we have to have this within the ration. 

Now, referring particularly to the case we are concerned 
with here, did you ever have occasion to talk to Hr. 

LeRlche about his problem? 

A. Yes, Z did. 

Would you dcccrlbc uhan It «aa,th. teat you can, und.r 
what alreuaataneca, end what vaa the aubatane. of that* 

A. To th. teat of ay teaory. it waa aow tic- In Auguat, 
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Q if that sum question hsd been posed to you, would you 
here been able to answer It? 

A. Z eould not speculate on what happened to flocks 
that Z have never seen going back several years, about 
which Z never had any records of, or which Z knew nothing 
about the condition of the pulleta. 1 Just couldn't make 
a Judgment upon those birds. 

Q Now, would you tell us what a strain of a chicken is? 

A. Well, a strain is—perhaps Z had better go back one 
step beyond strain to get my explanation correct, but we 
have breeds of birds; White Leghorn is a breed of bird, 
and we have Rhode Island Reds and other breeds of birds; 
Plymouth Rock is another breed. Then within that breed, 
geneticists and breeding operations have started their 
own specialisation and gone over and tried to make their 
own bird from their various breeding technicians, so 
then we have strains identified by the breeding farms 
as far as their particular production of a bird. So we 
have a DeKalb 161 or 131 which indicates a specific strain 
that DeKalb produces. We have a Schaffer 288 which is 
another White Leghorn breed, but a specific strain within; 
the K I N is a specific strain, but then we get into the 
area of the red birds. They are different breeds, bul we 
could still have specific strains within the red birds 
such as a Warren, a Karoo, Hubbard Comet would be a 

• • • 
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and my development* and the terminology* and so forth. 

Mow, let'a assume that you have there In St. Louis, In 
your departawnt, developed this particular formula. 

Would you follow how that is submitted and used In the 
various manufacturing plants? 

A. Well* to me, the formula Is actually the ration that 
says X percentage of Ingredients you will put out. X 
don't actually do setting up of each ration that goes 
throughout this United States or throughout the world. 

What X do Is set up nutrient specifications and this means 
that our rations have to have so much calcium* phosphorous* 
vitamins* amino adds* et cetera In relationship to the 
energy with a variety of produots that we produce. We 
would also set up certain specifications on ingredients 
that you could not exceed X per cent of this Ingredient, 
or you would have to have a minimum of this Ingredient, 
and so on. These specifications are then put Into our 
computer. The Ingredients* at each plant, are Identified 
as far as what their costs are and their availability. 

This Information Is put Into the computer and a formula 
Is derived and sixes of varfcus Ingredients which would 
Rive the lowest cost production for the Ingredients we 
have available* the lowest cost of production of a dozen 
eggs. This ration* this formula would be sent out by 
our formulation division to a specific plant where It would 
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be Manufactured. 

Q And, there are several plants throughout the United States? 
A. Yes, quite a number. 

Q Now, your formula Is based upon standards and ingredients 
and nutrients? 

A. And the price of those. 

Q In the different areas? 

A. Right. 

Q The formulation at the different mllls_ varies as to the 
ingredients available at that mill? 

A. That is correct. 

Q So if you had a mill In an area where there was, let's say 
it was in the soy bean area of the country, your applica¬ 
tion of soy bean use would be different than it would be 
in another area where it was a scarcer, item? 

A. Veil, soy bean may be a poor example. That is commonly 
used throughout the tJhlted States, but what you are saying 
is essentially true. Ve would use different grains or 
different ingredients depending on what part of the United 
States ws are in. However, the nutrient specifications 
for a specific product would always be met, but they could 
be met by a different combination of ingredients. 

I 

Q Ve are essentially a dairy country here in Vermont. Is! 
there a difference in formulating dairy feeds and chicken 

feeds? 
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A. It was introduced In March and April of 1971. 

Q And, what percentage of the poultry feed that you manu¬ 
facture ia according to the Life Cycle formulation? 

A. We produce approximately a mi 111 on tor* of general 
poultry rations, laying rations, within a year, and I 
would suspect that—again, I don't think the year end 
figures are here, so I don't know the exact amount, but 
I am estimating about 85 to 90 per cent. 

Q And, in your association with that program and the number 
of tons that has been produced, are you satisfied that 
this is a successful program? 

MR. DAVIS. We object, your Honor, to the 
question as framed. 

THE COURT. Sustained. 

Q (By Mr. Divoll) How many tons of feed did you testify 
that you were manufacturing under this program? 

MR. DAVIS. We object to that, your Honor. 

THE COURT. What is your objection? 

MR. DAVIS. Well, I don't understand its 
relevancy in the first place, your Honor.- We are talking 
about this case, and this ease only. 

9 * 

THE COURT. We'l? take the answer. 

A. We have produced approximately a million tons of laying 
rations per year since I have Joined the Ralston Purina 
Company. This is only domestically. 
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MR. DIVOLL. You may inquire. 

CROSS EXAMINATION 

Q (By Mr. Davie) Doctor. >;e were trying to find out yester¬ 
day from Mr. Gauthier about this Pro-lay Program. I assume 
you would be familiar with that, is that so? 

A. Yes, Z am familiar with the Pro-lay. 

Q Can you tell us then. Doctor, what difference there was in 
that Pro-lay Program and the Life Cycle Program? 

A. When you are asking the question, I want a clarifica¬ 
tion of the question. When you are asking the question, 
are you talking about Just the laying portion, or the 
total program? 

Q Are there differences in both areas? Are there differences 
in the growing portion of it? 

A. Yes. 

Q Tell us about those first, then. 

A. The Life Cycle Program, we had conducted a number of 
experiments trying to improve the balance of amino acids 
and so come up with rations that would more nearly meet the 
bird's requirement at specific energy values and be able 
to produce rations which would be able to raise pullets 
at a lower cost. To this end, we developed a three-feeding 
program in which we used a starter from zero to six weeks 
•f age, and that is a minimum 18 per cent protein guarantee. 
Ve had a growing, a Growena Number 1 from six to twelve 
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with a minimum protein guarantee of 15 per cent, 
and a Orowena Number 2 which was to be fed twelve to 
twenty weeks, or 5 per cent approximate production, which 
had a number of 12 per cent guarantee. On the other 
hand, in the older program was a Starter which was 18 
per oent protein guarantee and that was fed through eight 
weeks of age, and then we had on% one product feed, 
normally from eight to eighteen weeks, which we called 
Pullet Developer. This was a 13 per cent protein ration. 
There was a second ration fed from eighteen to twenty-two 
weeks which was a higher calcium ration to be fed to birds 
just before they started to lay. In other words, the 
primary differences were the three different products that 
we had in the time span they were fed the energy levels 
involved, and there was some change in protein. In one 
ease we Increased it and then in another case decreased it 
for a period of time, and the deletion of a higher calcium 
ration during the last stages of the growing period. 

With respect to the laying cycle, the laying year weeks of 
a bird, were there changes in two programs or differences 
in the two programs in that areaT 

A. Yes, there were. We had a number of experiments on the 
amino acid requirements of a bird and research is always 
an on-golng thing, so we are trying to update and put in 
the most advanced information so we changed the amino acid 
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equirement of sobos "• could lower ooso others; we in- 
reesed end put in a greeter margin of safety, and we 
hanged the tag guarantee; thenwas a deletion of some 
iroduots from the old program to the new program. Roughly, 
;hat is it. 

:ou have told us the generalities, can you give us the 
ipeeifics as to how you changed the two programs from the 
>ro-lay laying feeds? What changes were made in the new 
program, the Life Cycle Program? 

1. I thought I was being relatively specific. What else 
lo you want? 

fou didn't say about percentages of any of these things 
as you did with regard to the growing years. You talked 
in the growing phase here, or years, about changes in 
the protein content of the feed when the bird got to be 8 
weeks old under the old program, and 6 weeks old in the 
new program and so on. Did you do that with respeot to 

the laying cycle? 

A. We offer a number of- 

Did you do it. Doctor, with respect to the laying cycle 

in the new program? 

A. What was the specific question? 

Change the protein content. 

A. Well, the protein content in each of these rations is 
extremely variable. I can't enswer that specifically. 
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Zt would vary from one ration to the next, whether it was 
Pro-lay or Mild Temp. 

Z am asking about the differences now. Doctor—you told 
us sbout the differences with respect to the growing weeks 
Z am asking you now about the differences In the laying 
oyele. If there were any. Were there any? 

A. You are asking whether there are differences «ln the 
protein content of our rations during the laying cycle? 
Yes. 

A. The tag guarantee on several of these products changed 
the protein tag guarantee. In Pro-lay, we had a minimum 
Mild Temp ration; we had a minimum of 15 per cent. There 
were other rations that were similar that had a 15 per 
cent minimum guarantee. We had a product called Pro-lay 
Cool Temp, a 13 per cent protein ration, and we changed 
the other rations, the L.C. Layenas to a minimum of It 
per cent protein tag guarantee, but the actual protein 
content of the rations for both the products would vary 
for both of the programs, rather than the products. 

They would vary, but never get below the minimum, la that 
whst you are saying? 

A. They would never go below the tag guarantee unless 
there was some manufacturing error, or something like this 
And, so to summarize. Doctor, would Z be correct to say 
that with respect to that ration which has been referred 
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to as Pro-loy Mild, and comparing that with the L.C. Pro¬ 
gram Layena-Mlld, the difference between the two was In 
terms of protein; at least, that the old formula resulted 
Ip i ■<mm guarantee of 15 per cent, and the new ones 
had a guarantee of 14 per cent protein? 

A. That Is correct. We are talking about tag guarantee 
changes, that Is right. 

Q Mow, you spoke in some of these recent answers to my 

questions about amino acids and balance, and experiments, 
that apparently Purina had conducted as a result of which 
you concluded, apparently, there wassosw sort of an im¬ 
provement In the ability of Purina to balance these 
substaneest 

A. Z Indicated that we changed some of our standards to 
the Life Cycle Program, yes. 

Q But, these changes resulted from some research that, 
apparently, had been done by Purina? 

A. By Purina and reviewing others' work, yes. 

Q And, that this research had to do with the amino acid 
balance of the ration, is that correct? 

A. Z would say It has to do with amine acid balance In 

relation to the energy content. 

Q Did it also have to do with balancing these amino acids? 
A. Zf yo*i want to use the balance in this relationship, 
amino adds to energy content, yes. 
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Q ftii was an Import&nt development, ti far at you vtro 
concerned? 

A. Zt was a change which wa fait was going to bo bene¬ 
ficial to lowering the cost of per dosen eggs, and Z felt 
this was an improvement from the standpoint of that. 

Q Zn other words. Doctor, these amino acids which Z think 
everybody has said—all the experts said—are the"critical 
ingredients in terms of the protein portion of the ration, 
they are expensive? 

A. Expensive compared to what? 

Q Compared to the number. Zn other words, if you can reduce 
the number, or amount of this amino add content of a feed, 
you can reduce the cost of the feed, is that what it 
amounts to? 

A. No. Zt is Important to have the essential amino acids 
there at the required amount. Zt would be ridiculous to 
lower them to such a point performance would suffer. 

Q Z am not suggesting that. Z am merely speaking of the 
price per ton of feed, and Z am asking you if it isn't 
a fact by reducing the protein content, you are reduoing 
the cost of that feed? 

A. Not necessarily, because you still can buy synthetlo 
amino acids which might be one way of getting amino acids 
which would have no bearing, really, on the protein oontent 
Q Are those more expensive? 
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A. Than what? 

Would tha eynfchetic amino aelda b® more costly? 

A. Zt may ba tha moat economic way to aupply them rather 
than uaing aomathlng Ilka aoy bean meal. 

Ian’t It a faot aa part of thla reaaaroh you did—when I 
aay, "you" I am referring collectively to the research 
people, you determined you could uae come ayrthetlc amino 
aelda In your ration? 

A. Thla la common trade uaage of amino acids, yea. 

And, ao what apeolflc dlacoverlea did Purina reaearch 
people ooae up with that reaulted In thla change In the 
.program? 

A, Well, we conducted eomethlng like twelve different 
atudlea. 

X didn't a®- you what atudlea. I aald, what dlacovery, 
or dlacoverlea did you people In the Purina Reaearch De¬ 
partment come up with from your reaearch that reaulted In 
the change in the feed program that you described? 

A. You are talking about both growing and laying programa? 

Yea. 

A. Well, the changea that occurred In the growing program 
were changea of amino add requirement for particular 
perloda. We found we could produce a pullet more economi- 
eally by uaing the three-feed program that we had with a 
knowledge of the amino aelda that were required for each 
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of those three periods. 

Q Why did you do that more economically? 

A. Because we could use rations that supplied the amino 
adds at the time that the bird needs them better by 
using a three-feed program; the amino acid requirements 
that the birds digest, as Z think you were talking about 
with Doctor Neshelm, and by using a three-feed program 
and haring specific amino acid levels during the growing 
period that matched the birds requirement, could come up 
with a more economic production of a pullet. 

Q Why can you come up with a more economic production? 

A. Because you can match the amino add requirement of 
the birds better In the new program than the older program. 

Q I realise that Is what you are doing, matching the amino 
acid requirement to the stag? of life of the bird? 

A. That la correct. 

Q Why Is It more economic than the old program was? 

A. Because you can do It more efficiently; you can give 
the amino adds that the bird requires. 

Q Is It cheaper? 

A. That Is what I said, it Is more economic. 

Q Why? 

A. Because you can do It better and more nearly match the 
amino acid requirements. 

Q How about during the laying cycle, what research discoveries 
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oiM about which resulted In a change there fro* the 15 
por cent down tc /ourteen? 

A. Veil* we were able to look at the asd.no aoid require¬ 
ments of the layinj period and conducted a number of stud- 
lea and s»de some changes In the amino acid standards. 
Again, the same thing, the amino acid deficiency, right? 

A. "Deficiency,” I don't understand. 

X don't know, I guess it is economic. 

A. By furnishing more asdno adds to the protein content 
of the ration, we come up with less costly production of 

a dozen eggs. 

DEPUTY CLERK ATHERTON. Plaintiff's Exhibit 
"101" for identification is a manual. 

THE COURT. Vc'll take our morning recess at 

this time. 

(Court recessed from 10:30 - 10:55 a.a.) 

DOCTOR DAVID C. SNETSIN0ER resumed the stand 
for further cross examination. 

(By Mr. Davis) Doctor, X would like you to look at 
Ntmber "101" which is two sheets of paper clipped together 
Could you tell us what they are, please? (Handed to the 
witness) 

A. This is an article I have written on NUTRITION FOR 
EQO STRAIN PULLETS. I have forgotten which specific maga¬ 
zine it occurred In, but it was from a presentation that 
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Q Have you seen any records of the birds In Complex "A"? 

A* Production? 

Q That were there In 1970? 

A. Production records or feed ooneunptlon records, no. 

Q Or, mortality records? 

A. No. 

Q Were there any couplain*, of lo m production >»de that day? 

A. No. 

Q Now, Mr. MoLeod, as I understand the testimony, you were 
the area salesman and were furnishing feed to Mr. LeRlche 
during the period of time under discussion; whether or 
not you furnished a continuous supply of feed to the 
different buildings that Purina was feeding? 

A. . Did we furnish a continuous supply? 

Q Tes. 

A. To the complex. Well, we'll say one, two and three? 

Q Right. 

A. There would be occasions that we would be told not to 
put any feed in either Complex one, or two, or three, which 
might last for ten days to two weeks. 

Q So there were lapses on occasions of ten days to two weeks 

when no feed, at least Purina put In no feed In those houses? 
A. That Is right. 

Q And, would these occasions follow certain requests made by 
Mr. LeRlche? 
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A. There vis one request Bade by Mr. LeRlohe which we 
could not fulfill under the law, and, therefore, we didn't 
put no feed in the house. After that there was some more 
oeeaslons we were told not to put feed in this house, or 
that house. 

Q So how umnj tines ean you say when you did not furnish feed? 

A. This is a ball park guess, but half a dozen or more. 

Q And, over how long a period would it be that you were not 
furnishing feed? 

A. Anywhere froa seven days to fourteen days. I'd say. 

MR. DIVOLL. You nay Inquire. 

MR. DAVIS. I haven't any more questions. 

THE COURT. All right, Mr. McLeod. 

MR. DAVIS. I would like to offer Plaintiff's 
‘ your Honor before we rest. I think that Is up there 
on the witness stand. 

MR. DIVOLL. Mo objection to Plaintiff's "1". 

THE COURT. Plaintiff's "1" Is admitted. 

* 

(Plaintiff's Exhibit "1" was received In 

evidence.) 

THE COURT. Does plaintiff rest at this time? 

MR. DAVIS. Yes, your Honor, we rest. 

(Plaintiff rests at 1:30 p.n.) 

THE COURT. Ladles and Oentlemen, we'll excuse 
you for a few minutes, and I will stay on the bench artf 

* * * 
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Tat. 

A. Vt night have been talking about the second batch that 
went to Dostla In 1971. This last tine, we raised then at 
Ducharme and some at Eldrldge. 

And, they went over when? 

A. In 1973* just last year. 

What time In 1973? 

A. September. 

We are not concerned with those here, are we? 

A. No. This one that was there in 1971 were all raised 
at the Eldrldge Fans. 

Now at some point an addition was made to the Dostle flock 
that we are concerned with? 

A. Right. 

When was that? 

A. I put down here these cages—I am talking about Dostle 
In Maine—-were all filled up before molting on September 
13. 1972; birds were from "C" Building; Complex "C". 

I show you Plaintiff's "31" and on the second page thereof 
you have down here, it Is in different colored Ink, "move 
from C, 5,980 birds," is that correct? 

A. Right. 

Have you any Idea as to the age of those birds? 

A. I think those were when at the "C" Complex we had bad 
vaccine on the neck. The birds In Complex "C" grew some 
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kind of tumor In their neck, and they actually replaced 
aoae of these birds; they save us *,000 layers; Z mean, 
pullets ready to lay, and ao they were about six or aeven 
months younger than the one already there. So those other 
birds, because they ~ent down laying, those other birds 
we move to Dostle. 

q And, that was the next question. There was some testimony 
that you received some pullets because of an error In 
vaccination? 

A. flight. 

9 Where were those pullets received from? 

A. Prom the hatchery. I don't know, I think it was the 
egg liatchery; the Heoht Hatchery. 

Q About what age did you receive them at? 

A. You mean the baby chicks? 

Q No , the replacements. 

A. Well, they must have been around twenty weeks old. I 
put dawn here they started July 28th of 1971, HIM adjust¬ 
ment, white birds, and they were supposed to be 12 months 
lay on July 28th of 1972, so In July 28th .of 1971 they would 
have been twenty weeks old, and I believe that is the time 
we received then. 

Q Now in the "C" Complex would be what we call the C-2 Flock? 

A. Z am not sure. C-l, Z would think. 

Q Z show you Plaintiff's "16" and "17". One Is the ohart on 
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Birds Just coming into tha laying stage do not produce 
as well as the older birds for the first three or four 
weeks, do theyf 
A. Right. 

How does your chart on this reflect the addition of these 
young birds into the old flockf 

A. Well, by my book I don't know exactly when <we received 
them. I know they were supposed to be a year late in July 
of 1972. . 

My question was, does this chart that goes with this flock 
•‘reflect the addition of the younger birds? 

A« Well, I can't tell by this chart really. We received 
about A,000 birds and the whole building Is 33,000, I guess, 
so it would be a very small amount compared to that. It 
couldn't have been a big problem with A,000 birds compared 
to 33*000; it couldn't have been a big drop. 

The first week they didn't lay anything, you would get a 
drop of a substantial amount of eggs, wouldn't you? 

A. Not really, because the other birds were already dead. 

I mean, the curve would be down already. The other birds 
were dead and so they couldn't lay. 

But your chart takes into consideration the mortality? 

A. Tea. 

So if your birds were dead, this reflected it? 

A. In there, yes, probably, (indicating to a document) 
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Q I do not lee in the chart a rather substantial dip In July 
and you think that Is when the birds were added? 

A. Right. 

Q And, In figuring the damage that you figured the other day, 
I understand you went by the production records on this 
ehart? 

A. Right, but we also went by the amount of birds we had 
there. 

Q Z don't question that, but as against the normal at that 
period of time, the other birds were running well along In 
their laying cycle? 

A. Right. 

Q And, the new blrda wouldn't be expected to lay the same 
rate as the old birds In the first three or four weeks? 

A. Right, but I think we took that Into consideration when 
we took the birds that went there and add them up. 

Q That Is what I am trying to arrive at. Did you take It 
Into consideration? 

A. I am pretty sure we did. 

Q Your ehart doesn't reflect It, does It? 

A. X couldn't say, really. 

Q Well, there la this drop here? (Indicating) 

A. Yea, but It Is up and down. 

Q If your damage was figured against this chart, then you 
didn't? 
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. A. There It another big drop a few months, a couple 
Bonths after, but this drops up and down. 

Q And, the birds that were transferred to the Dostle flock 
were the birds that you received from the-— 

A. Replacement. 

Q And, they stayed In the Complex "C" flock as young birds 

for a period of time and then they were transferred to the 
Dostle flockT 

A. Right, they were there about five months, probably. 

I am not sure about that. 

Q You don't know under what conditions those birds were 
grown prior to their receipt? 

A. No. 

Q And, you don't know whose feed fed them, or anything? 

A. No, we don't know. 

Q Now, Just a couple of other questions In reference to other 
flocks. At the time you started In the complex, what 
other flocks did you have In existence? 

A. I am not sure. I believe we had some layers from 
Purina at the Eldrldge Farm, but I am not -positive of what 
we had then. I know we had the one we feed on Pease grain 
at homosote. Ve already had those, I am pretty sure. 

Q Had you had some other layers In the second building at 
the home farm? 

A. Ve probably were raising birds down there because I 
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of food Friday or Saturday," or If it happened to be on a 
Thursday. So Z would say probably 50 per cent of the time 
I would tell the warehouse to bring the feed, aid the rest 
of the tine Mr. Dostle would fifty or sixty per cent. 

Q Did sone problems develop in this flock of birds? 

A. Well, we had two occasions when the birds lost feathers 
to a degree, and the egg size got snail, along with a 

e 

natural decrease in the number of eggs. 

Q First, can you give us an indication when these birds were 
placed in the laying house? 

A. Well, they were placed either at the very last part of 
Septenber after 1 was up there. I was up there two or 
three weeks in September, but not assigned, and the majority 
of then were In place, I would say, around definitely by 
the second or third week in October. 

Q What kind of feed was being fed to them? 

A. Well, unless—perhaps Z am not sure on this, and the 
only way we can check is check invoices. There may have 
been a couple of loads of some type of pullet feed at the 
very first when they were there during the. first couple 
weeks, but after that, the birds were maintained on 18 
per cent laying ration. 

.Q This was at the very start of their laying cycle? 

A. Tea. 

Qi u Now, you started to tell us about some problems. Would you 
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tell what the problems were and as far as you can remember, 
when they ooeurred? 

A. Well, the first time we had any kind of a problem 
as far as the egg size, or feathers that were lost, they 
seemed to lose a large number of what we refer to as "pin 
feathers," and we had a lot of small feathers around the 
house, and the egg size did get smaller. This lasted about 
a three or four day period, and the egg size started to 
Improve again, and the birds seemed to stop losing their 
feathers and grow new ones, and on the second occasion, it 
seemed to be—which was about six weeks later after the 
first time the birds lost a large number of feathers; 
some of their primary wing feathers were gone and the egg 
size decreased again, and they were a little slower coning 
out of this production. 

Q And, you didn't give us the approximate date, if you can 
remember. 

A. Well, I believe the first time was around the first of 
March, and the second time about six weeks later. 

Q There has been evidence in this case that some birds were 
taken to the University of Maine. Can you remember 

whether this was in relationship to these problems that 
occurred? 

A. Well, the two particular problems I Just mentioned 
were, as I had said, loss of feathers and egg production. 

* * * 
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were added? 

A. Veil, as Mrs. LeRlche testified earlier this afternoon, 
they did refill the house prior to molting In September 
of 1972, and Z also believe now, and I am not 100 per cent 
certain about this, but I do believe they added some birds 
in June of 1972, because the house was never full. Mr. 

Dostle had complained about this. He had a short row of 
eages on the back side of the building that had never been . 
filled. When the birds were first put in, there vere about 
twenty-five hundred birds under capacity, and he was supposed 
to be paid when the house was full, and it had never gotten 
full, and I do understand after a little while, Mr. LeRlche 
rectified the situation and did give him full pay, but I 
u-? do believe, I think in early June they brought in enough 
birds to fill up that row. 

Q Can you remember enough to tell us what birds they were? 

A. That they brought in there? 

Q In June. 

A. Older birds already in production, and I believe—I 
don't know if Mr. Dostle told me or the truck driver told 
us that the birds in there were picked out of the flock 
that was going to be marketed, I believe. 

Q What type of bird was brought in at a later date? 

A. Later date? 


Q Right 
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A. Older birds; again, prior to nolt. 

Q War* they melted along with all the other birds? 

MR. CLEARY. If you know. 

MR. LIBBY. If I know they were molted? 

MR. CLEARY. Of your own knowledge. 

* 

A. Sure I know; I was there during the molting program. 

Q (By Mr. Dlvoll) How long were they there before being 
molted? 

A. Oh, a couple of weeks. This is a rough guess right now. 
MR. DIVOLL. That is all. 

RECROSS EXAMINATION 

Q (By Mr. Cleary) How did the birds look going into the 
cages? 

A. You mean physical slse and things like that? 

Q Were they plump? 

A. There were some birds I would call good size, and then 
there were some very small birds. 

Q Do you know how a bird should look going into a cage? 

A. I have an idea. I think I can form my own opinion as 
to whether the bird looks good or not. I think as I told 
you in my deposition, I don't know if they were supposed 
to weigh four pounds or two pounds. 

Q Would it be safe to say you don't know exactly how much 
they should welch, but you would sure know enough if they 
had feathers? 
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Q After you graduated from veterinary school, what did you do? 
A. Z went to work for a gyrogenetlea company In Hew Jersey. 

Q For how long? 

A. Until 19^6, six years. 

Q What kind of a company waa this? 

A. Oyrogenetics, diatilatlon of liquid air. 

Q And, you left their employ in 1966? 

A. Tea, air. 

Q if uj addition is correct, you went to work for Ralston 
Purina at that time? 

A. Tea, air, September. 

Q When you started with Ralston Purina, what was the nature 
of your work? 

A. I waa a management trainee at Wilmington, Delaware 
chow plant. 

Q Give us the history of your work with th# company. 

A. Well, after six months training period at the Wilming¬ 
ton chow plant, I was assigned the position of Quality 
Assurance Manager and held that position for approximately 
i year and a half. At this time, I transferred to the St. 
Louis office. 

Q What did you do in the St. Louis office? 

A. Manager of chow complaints. 
q Since you have been in St. Louis, have you been in that 
position? 
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A. Yes, sir. 

Q Mow, what does the work consist of? 

A. Basically, when there are problems In the field which 
are directly related to feed, or alleged to be directly 
related to the feed, and If no decision can be made that 
it is, or Is not directly related to the feed, a sample 
Is sent Into the St. Louis laboratory, or to me,* for 
analysis. 

Q Explain when you say, "directly related to the feed". 

A. Veil, there are obviously other problems which can be 
encountered In the management of animals, and in most cases, 
of course. It Is always the feed. However, there are some 
times when a problem can be diagnosed in the field by a 
serviceman or salesman as being some other related factors, 
•uch as temperature ktoo high or low in the house, no water, 
or some other related problem. There Is still a complaint, 
but It Is not feed related, and It is settled that way. 

Q Now, obviously. In the manufacture of this type of product, 
certain things can occur, and I am referring to specifically 
along the line of metal getting into the feed. Do you 
call this a complaint in relation to feed? 

A. Yes, sir. 

Q But, Is It a specific complaint or a general complaint? 

MR. DAVIS. He Is referring to some document, 
your Honor, or just what Is It? 

* * • 
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that point. 

that? 


THE COURT. Whet do you propose to show by 


MR. DZVOLL. Only that the feed was as repre¬ 
sented to the producer; that the formula that wa3 given had 
the forsnala that contained the Ingredients to make up the 
formula within the standards as proposed by Doctor Snetsinger, 
as he testified. 

THE COURT. What do you say as to that? 

MR. DAVIS. To an extent, that is correct, 
your Honor, but as it relates to the question of amino acids, 
there is nothing in the reports that I saw with respect to that. 
That la all I am saying. 

MR. DIVOLL. Let me ask him about amino acids. 

I don't know; lit the reading of the complaint you were complain¬ 
ing about the quality of the feed in respect to its specific 
quality, and not in respect to the Job it was doing. 

MR. CLEARY. Negative. 

MR. DIVOLL. This is strictly for that purpose. 
I asked the witness as to whether he could testify in respect 
to the amino acids from his analysis, and he said that he 
eould; that the amino acid analysis is not contained in the 
report because this is a very highly secretive analysis that 
they do not divulge in their reports, and will not divulge. 

It la a trade secret that is vital to their feed program, and 
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X think to most closed formula, corporations, so; he could 
not testify. I will put it this way; he can testify as to the 
anlno add con tents--this is. not in the presence of the Jury— 
that he did determine them, and that they were within this 
formula, but that he will not testify as to what they were 
and they are not on these reports. 

MR. DAVIS. I think we object to all .his 
testimony on the basis there is no way we can adequately meet 
that without knowledge of the whole pioture. In other word 3 , 
what I am saying, your Honor, is that he is testifying to a 
conclusion and counsel, as to what he found, and counsel is 
••ying we aren't going to be allowed to get any information 
to what he was looking for, or what he, in fact, found. 

THE COURT. I think this is a risk that counsel 
for the defendant takes. If counsel wants to get into this 
area, that is the risk he takes, and we'll let you get into 
it to any extent you want. This witness will have to answer; 
if counsel wants to protect the trade secrets, it is my feeling 
he shouldn't get into an area where there are trade secrets. 

This is a court of law and has something to do with the trial. 

I will let the plaintiffs go into it as mush as he wants. 

MR. DIVOLL. I can appreciate the Court's 
position, and I am sure he can appreciate mine. 

THE COURT. I do, but it is a calculated risk 
your client is going to have to be prepared to take. 
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ind it can be determined, but it changes with the energy con¬ 
tent, and so If you aaked him what the atandard was, he could 
not tell you beeauae It dependa upon what the energy content 
la, and the energy content dependa upon the lngredlenta that 
are In there. 

MR, CLEARY. Mr. Schobel Instructed the witness 

he will not answer anything. 

MR. DIVOLL. Counsel from St. Louis has talked 

with the employee from St. Louis and this is a company policy 
and— 

THE COURT. It la a risk they have to take; If 
you want to get Into this area, fine, but that opens up the 
door for the plaintiff on cross examination. 

MR. DIVOLL. My problem was I opened It, and 
It Isn't my problem. My position Is I opened It with Doctor 
Snetslnger, and I assumed he would follow It and could explain 
It. I can't explain It, and this gentleman can't explain It. 

THE COURT. It Is my understanding that Doctor 
Snetslnger said you cannot determine the amino acids In a 
sample of grain; that Is the way I understood It. I nay be 
wrong. That Is going to be my ruling. 

MR. DIVOLL. We understand, and one we 
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Department, was there any complaint made concerning formu¬ 
lation of feed coming through your office? 

lit. DAVIS. Object, unices it la more specific, 
what la meant by "complaint”. Zs he referring to customer 
complaints or district office memoranda, or what is he 
referring to? 

THE COURT. We think this is a preliminary 
question and we'll take the answer. 

A. (To the reporter) Can Z have the question please. 

(The reporter read the pending question.) 

A. Tee, that can happen Juet as fundamentally as the 
product manufactured oorrectly. 

Q (By Mr. Dlvoll) And, any such complaints would come 

% 

through your office? 

A. Tee, air, it most likely would. 

Q And, would you tell us whether any complaints, in relation¬ 
ship to the formulation of the L.C. Program Layena, was 
filed with you? 

MR. DAVIS. Objection, unless it relates to 

this ease. 

MR. DZVOLL. May we approach the bench. 

THE COURT. Tea. 

(At the bench.) 

MR. SCHOBEL. In their pleadings and in the 
very pretrial conference order, negligence of manufacture 
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nl alleged. Now, I aseune this Beans negligence of manufacture 

* 

la no longer an Issue In this case? 

THE COURT. What do you say as to that? 

MR. DAVIS. As to the question of what the 
proper level of amino acids being in the feed, you meant Is 

that what you are referring ' >T 

MR. SCHOBEL. I think what his reports show 

Is that the feed was prepared according to the formula. 

MR. DAVIS. I think I would stipulate to the 
extent, if you wanted to, I would have to discuss it with 
Mr. Cleary, but aa far as we know, there Is no claim here that 
the protein level in the feed was not equal to that represented 
on the guarantees., but as far as the amino acid balance ia 

concerned, we made no such concession. 

IR. SCHOBEL. You will have to prove it. 

MR. DAVIS. We can't prove it except by Infer¬ 
ence, and that Is what we tried to do with Doctor Hesheim and 
• Doctor Snetsinger. 

MR. DIVOLL. Then we have to disprove it by 

Inference. 


MR. DAVIS. But as far as getting involved in 

this. I can't eee how you can do It. 

MR. DIVOLL. We agree. 

MR. SCHOBEL. Whether or not the feed was 
manufactured according to the manufacturer? 
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KR. DAVIS. As to the protein there is no 
evidence other than as represented, md we sake no claim , 
because we have no evidence. We haven't supported any evidence. 
Does this straighten it outf 

MR. SCHOBEL. Tes. 

MR. DAVIS. Except as to amino acid balance. 

MR. SCHOBEL. All right, only you can't prove 
it, and we can't deny it. 

(t-.l of discussion at the bench.) 

THE COURT. I think we will excuse the Jury, 

Mr. Divoll. Ladies and Gentlemen^ we seen to bump into legal 
problems here, so we will take our evening recess at this time. 
Mrs. Bartlett and baby willing, we will try to start at -9:00 
a.m. in the morning. We'll stand in recess. I will see counsel 
in chambers, together with the reporter. 

(In chambers at 4:15 p.m.) 

MR. DIVOLL. I think it is a basic problem here 
whether evidence in reference to lack of complaint is admissible, 
and we intend, if allowed, to show that we manufactured X 
number amount of feed, and that which was made for a specific 
purpose, and thpt we had no complaints except from Mr. LeRiche 
in respect to that type of feed, and we have briefed this, we 
think, fairly thoroughly, because we think it is an important 
part of the defendant's case here. The evidence to date, of 
course, is mostly of Doctor Snetslnger that after much research 
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th my came out with this program, and that they have sold or 
aoll about a million tons a year, and If we are allowed to 
show that there were no complaints, then it certainly Is an 
inference that Mr. LeRlehe's feed must have been well manu¬ 
factured for the purpose for which it was designed. 

THE COURT. Veil, Z didn't understand this is 
what you were getting at by your earlier questions, but do I 
understand that all complaints of any type or nature having to 

with_we'll Just confine it to poultry feed—go to this 

gentleman? 

MR. DIVOLL. All of them. I will put it this 
way, any of sufficient magnitude. They go by degrees of magni¬ 
tude, and we intended this as the opening one which is the 
biggest one, and we intended to work from there down to show 
there were no complaints. Z will make this offer; this is from 
the whole United States, with the whole United States manu¬ 
facturing. Z think Doctor Snetslnger said a million tons a 
year; that there were no complaints. Then we intended to come 
to the St. Johnsbury plant to show what they manufactured, and 
that there were no complaints in the St. Johnsbury plant. 

THE COURT. Vhat do you say? 

MR. CLEARY. First of all, your Honor, there 
is no way Z can construe in the pretrial conference order with 
roapcet to issues of law to be decided, that this was handled 
In any way, or even approached in discussion. 
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THE COURT* X am quit* sure there Isn't sn 
Issue of lew* X think It Is sn evidentiary problem. X went 
to h*sr whet you hsve to ssy shout whether or not other com- 
plslnts esn be shown, or lsek of complaints msy be shown? 

MR. DAVIS. I assume, your Honor, thst the 
Purine Company has plants sll over the world, right? 

MR. DXVOLL. Right. 

MR. DAVIS. We are talking about oomplslnts on 
the part of the St. Johnsbury mill. Is the one thing possible 
with the exception of the fact If you get Involved In that, we 
may have counter with availing proof; If you want to open up 
that question It will extend this trial a couple more months. 

MR. DXVOLL. Xf that Is necessary. 

MR. DAVXS. X can see wherein you can put to¬ 
gether complaints relating to the program and the feed, as we 
have our oase. It Isn't clear now, but assuming the possibility 
you don't understand what we are saying, we are saying that 
your program Includes a growing program for the chicks, plus 
a laying program; that according to the evidence, the laying 
feed Is satisfactory as long as It goes with the growing pro¬ 
gram, but it Is not satisfactory—this Is what Mr. McLeod said— 
it Is not satisfactory to use a low protein laying ration un¬ 
less you have used a growing program for that purpose. How If 
you want to talk about complaints under the circumstances, okay, 
but I don't think you can limit It In this ease as to whether 
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or not the feed woe not manufactured In accordance with your 
formulas. 

MR. DIVOLL. We get back to~apparently, your 
position as Z understand it now is that there are two programs 
here. In our workiOn this case, we had always assumed it was 
as Mr. LeRlche testified, that it was a new program that they 
had out, and that was the Life Cycle Program, and when we 
finally nailed down that was not even In existence until some 
smiths after he testified he started on it, then he has come 
to a new program, and the evidence on that, it wasn't a new 
program. It had been In existence some nine or ten years. 

Mow we want to show that, at least Insofar as the Life Cycle 
Program, and Z haven't gone into the other yet, that didn't * 
oven start to materialize; until McLeod, There have been no 
complaints on the Life Cycle Program. 

MR. DAVIS. Mr. Dlvoll, I think maybe we are 
disagreeing because we don't think In terms of what Is the 
program. The program, as far as I am concerned. Includes every¬ 
thing that goes on in terms of feed, growing the chicks, and 
feeding the chicks from the time they go into the laying cages, 
and It is not Just limited to the product of feed. Itself. 

The program, to me, is the whole spectrum of the thing, not 
Just the feed, if you follow me. 

MR. CLEARY. Additionally, there Is no evidence 
X don't think, your Honor, that he was ever on an "L.C. Program". 
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Ther« was some problem with what Mr. McLeod recommended at Hj 
per cent, but If there Is no complaint on the L.C. Program, 

^ see how It Is relevant In this case since we are 

talking about a total program. 

MR. SCHOBEL. I think the testimony will show 
there Is no formula problems over the last five years; no 
oomplalnt about the way our feed Is formulated. 

MR. DAVIS. Our only complaint with respect 
to feed, as I Indicated earlier, we feel there Is evidence In 
this case. If you want to think backwards from the results of 
the program, to Indicate that the amino acid balance was de¬ 
ficient, because we had the results. 

MR. DIVOLL. That Is exactly why we think thl 3 
material is Important. If it was deficient enough to affect 
Mr. LeRlche's flocks, why wasn't it deficient enough to affect 
all the other million tons of feed that was fed? 

t 

MR. DAVIS. That Is what I mean, you are try¬ 
ing to get In this case the experiences of other poultry 
people, other producers, which I don't think Is admissible. 

W. SCHOBEL. We think if you. directly attack 
our formulas, the fact our formulas worked with over a million 
tonsvdthother people Is certainly good evidence. 

MR. DAVIS. That Is the point, we don't think 
you can get Into that. 


THE COURT. I am not certain that you would 
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necessarily hare formulation complaints, would you? Would the 
average grower have enough sense to know what might be in the 


formula if it isn't working right? 

. MR. DXVOLL. Any complaint that says the 
chickens aren't pro d u c ing, is a formula complaint. 

THE COURT. Does this gentleman analyze- 

MR. DIVOLL. And one that comes to him, yes, 

sir. 


MR. DAVIS. But his field is to check the 
formula to make sure the proper ingredients are there, right? 

MR. DIVOLL. Tea. 

# MR. DAVIS. All you are saying, he never, in 
the last 5 years; apparently, had any complaint which required 
his getting involved in checking the formulas except this one? 

MR. DIVOLL. That is right. 

HR. DAV*S. Mr. Oauthler testified he never 

% 

carried on any complaint of Leopold to the St. Johnsbury mill 
until he got pushy. Marsh doesn't get complaints when it comes 
from the producer saying, "I am not getting enough production"? 

MR. DIVOLL. That is the top level, if he gets 
that far. Then we are coming down and we Intend to show by 
the next witness's discussion I have of Doctor Murray, the pro¬ 
cess of fulfilling this formula that has been devised by Doctor 
Snetslnger in the St. Johnsbury mill, and so that it is a 
question of fact for the Jury to show exactly the care and 


J 
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Quality control that goes In to put out that formula. 

MH. DAVIS. I don't think there la a problem 
•1th the admissibility of that. V. are not talking about that 

Va are talking about the complaints this man did. or did not, 
receive. 


MR. DIVOLL. This la Just the top level of the 
complaints, and «. think this 1. admla.lble because this goes 
to the ratio of a million tons a year. 

MR. DAVIS. That Is what you vould like to 
argue, but I don't see how you csnget It Into this case. 

MR. DIVOLL. I think this Is a legal question, 
and I think the law supports us In It, and It Is a very vital 

question in the case, I think, essentially, as It developed, 
and I have always ,.i t thls „ ppepaped tM# eaae ^ ^ 

i» the vital question. 

1*1. DAVIS. What you are saying, or what you 
are trying to say, if the Chrysler Motor people never got sued 

because they mad. . certain model car until now. therefore. It 
■uat have been a good car? 


MR. DIVOLL. There Is a difference there. 

MR. DAVIS. I don't see it. 

MR. DIVOLL. There is a difference. You can 
put out a million car. and it 1. . mechanical defect and there 
might be a bad mechanic. It has „ 0 effect otb-r than within 
the car Itself, but the feed 1, affecting the consumption. In 
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this case, the ohlckens and the pullets, and the effect of 
that feed from a million tons without lack of complaint, to 
Is essential evidence that the formula was a satisfactory 
formula. 

MR. CLEARY. How many lawsuits did Purina have 

In the last- 

MR. DIVOLL. None. 

MR. CLEARY. Purina has never had a lawsuit? 

MR. DIVOLL. Yes, but not on this, but you 
keep talking about it, and you have kept hunting and hunting 
for them. 

MR. DAVIS. We are not concerned whether Purina 
had any other lawsuits and other oomplaints. We are concerned 
only with this complaint and whether it is Justified. You 
can't prove this is not Justified because you didn't have 

others. That is what I am saying. 

MR. DIVOLL. We think our evidence will show 

he got the same feed as these million other tons. 

THE COURT. What do you say caused the condition 

of low production? 

MR. DIVOLL. Do you want me to tell you? 

Number One, we don't believe their charts are correct; that is 
the principal one. Number Two Is we honestly don't know what 
caused it, but there was something there at the LeRlehe Farm 
that he did not get good production. We don't think his charts 
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are that bad. 

THE COURT. All your witnesses seem to say 
management was good; nobody pointed to anything else. Somebody 
touched on the lighting a couple times, but nothing very 
•peclfic about that. Assume that the charts are accurate, I 
don't know how you will establish what the cause was. 

HR* DIVOLL. We don't have the burden to 

establish that. 

TOE COURT. I am not saying that is a burden, 
but as to overcome the plaintiff's case it has systematically 
eliminated various things- 

MR. DIVOLL. I expected Mr. Davis to ask Doctor 
Snetslnger that. I know what his answer would have been. 

_ HR* DAVIS. He said in his deposition and re- 

cross examination that he doesn't know what it is. 

MR. DIVOLL. That is right. 

MR, DAVIS. He admitted you can get low produc¬ 
tion. 

TOE COURT. Leave the memorandum and we'll rule 
on it. What else is there to discuss on the rbcbrd? 

MR. CLEARY. You want formal requests, don't you? 

THE COURT. Anything you think merits the 
Court s consideration should come in the form of a request in 
writing, with copies to counsel. 

(Court recessed *:30 p.m.) 
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9 

(January 18, 197*; 9:00 a.m. without the Jury) 

THE COURT. Hr. DlvollT . 

, MR. DIVOLL. Tour Honor, it will make no 
difference to the legal principle Involved, but it Is our In* 
tentlon to withdraw the last question and rephrase It. I have 
the question written out here that I Intend to ask In Its place. 

THE COURT. All right, withdraw the last ques- 

0 

tlon and read to the Court what you propose to ask In lieu of 
that question. 

MR. DIVOLL. All right. We withdraw that ques¬ 
tion, and we would ask the witness, "Have you received poultry 
feed samples on complaints Involving the nutritional standards 
of poultry chows," and the second question, "Have you received 
poultx j feed samples on complaints Involving Purina's poultry 
programs?" 

THE COURT. I take it the answer to both ques¬ 
tions will be, "No"? 

MR. DIVOLL. Correct. 

THE COURT. Any objection to those questions? 

MR. DAVIS. If he says, "No," he will contra¬ 
dict himself. He already testified they got samples from our 
feed. 

THE COURT. I assume he Is talking about other. 

• MR. DAVIS. If he uses the word "other," we 
objeot to the questions, yes. 


7 
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THE COURT. Have you had a chance to read the 
memorandum of the defendant? 

MR. CLEARY. Briefly, your Honor. What we 
would do la call the Court's attention—perhaps the basic 
principle is not much different, but the statement of fact is 
not accurate in the second paragraph, last sentence in the 
statement of facts. Defendant's would like to introduce in 
the entire trial the fact no complaints, other than the plain¬ 
tiff's, have been received with respect to the chicken feed 
sold in 1973. 

I § 

THE COURT. Well, I consider that to be_ 

MR. CLEARY, a typographical error. 

THE COURT. We know it covers greater yeaa. 

I» there anything you wish to say with reference to the memo 1 

HR. CLEARY. I <ton't think the Maine case they 
elte stands for the principle they would like to rely on-the 
St. Louis case, your Honor. What they were trying to prove 
in that case on a conversion in a backhanded way, was that the 
Inference that could be drawn from the delivery of the shipment, 
as I saw the case briefly, could be established by contacting 
people at the other end of the delivery line and asking them 
what they received. The ones they didn't ask what they re¬ 
ceived, they proved by showing that the people who received 
delivery of an item didn't complain lt was not th.lt.m they 
were supposed to get. 1 don't think that stands for this 
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principle at all. It can be elearlj distinguished. 

THE COURT. Did you find any Vermont eases? 

MR. CLEARY. No, but quite honestly, with the 
other things we had to do, we thought the principle is fairly 
dear in Vermont. We don't think that evidence, if we can use 
an analogy of it as to tort cases can be admitted for purposes 
of proving negligence or non-negligence of either party. It 
is a negative approach to a positive issue in a case, and we 
don't think it can be established in that manner. 

THE COURT. Mr. Dlvoll, did you find any 
Vermont cases on this? 

MR. DIVOLL. No, we did not. 

THE COURT. I appreciate your candor in supply¬ 
ing the Court with the memorandum which covers both sides of 
the coin to tell us how it is supposed to convince the Court 
to rule in your favor, but I am going to exclude this. I don't 
think this is permissible, and I think it is on the principle 
of hearsay and relevancy, and in this particular case I also 
consider that there are, or could be, so many variables upon 
which the witness would have to base his opinion that it would 
have little value. The question Is not whether oomplalnts were 
made, but whether or not. In fact, the condition existed as 
far as we are concerned, and while I haven't been able to study 
all the cases,you cited as much as I would like, X think most 
of the cases are distinguishable, or at least take the Pullman 



A 389 

Dieaueaion Regarding Testimony and Ruling 

1238 

Car, the person who claimed she was too cold, the exact situa¬ 
tion presented there affected the other people who were In 
this car, but here, you have people scattered all over the 
country and all over the world and using different types of 
feed, or different Ingredients In the feed, depending on the 
portion of the country they are In, and I think It covers too 
wide an area with too many variables, and I will not permit It. 

MR. DIVOLL. We respect the Court's ruling, 
and our position Is that In feed, particularly where the evi¬ 
dence is that the feed affects the birds, that It takes It out; 
like the woman In the Pullman Car, some people like a hot car, 
some people like a cold car, so their feelings would differ, 
but the feed has an effect upon this- particular case. That 13 
why we think this case Is distinguishable from the rest. 

THE COURT. I understand. Even if I was 
presented with the same questions as far as the Pullman Car 
was concerned, I probably would make the same ruling as here, 
but I see little distinction from the factual situation as com¬ 
pared to this case. 

MR. DIVOLL. Because we think this is an impor¬ 
tant factor In defense, and we have a legal principle Involved 
here, that there Is much to be said on both sides, we'll aak 
this question. We expect it will be objected to, and we ask 
the Court to make the ruling Indicated, not only we want to go 
i:\to the procedure with Mr. Marsh on the stand, but we have one 
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other witness from the St. Johnsbury plant who will attempt— 
who we'll attempt to get in the same situation with respect 
to him, and— 

THE COURT. Z don't think it is necessary for 
you to ask the two questions which we are ruling on at this 
particular time. So, this is our ruling, and you have the 
right to appeal at the appropriate time from our ruling, anc 
it may be that is 20-20 hindsight that the appelate court can 
exercise. We may well be wrong, and you have that right of 

appeal. Z don't see any reason to ask the two questions Just 

• • * 

to preserve your objection. That is already noted, and you 
have the objection and the exception. 

MR. DZVOLL. And, it is understood that this 
ruling applies to the testimony of Mr. Eastman who is the com¬ 
plaint man at the St. Johnsbury plant? 

THE COURT. Tea. Assuming that you would ask 
the same questions, in substance, that applies to him equally. 

MR. DZVOLL. Now, turning directly to Mr. Marsh, 
as a matter of procedure, do you want us to put him back on 
the stand and ask these questions and make a ruling? 

THE COURT. No, this is the ruling. You don't 
need to put him back on, if this is all you want to put him 
back on for and receive a ruling. You may consider this to 
be the ruling. 

MR. DZVOLL. Pine. We have no further questions 
t * « * 
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they showed, and I recommended they treat the Babcock 
White Leghorns with antibiotics. 

Now, in your testimony you have mentioned Marek's, enteri¬ 
tis, infectious synovitis, hepatitis and leukosis. Are 
those diseases that would be, or would be caused by a feed 
that the ohecken was receiving? 

A. I wouldn't say so, no. 

Now, referring to Defendant’s "M", the 32-week old White 
Leghorn chickens. Lot Number 5 as shown in the exhibit, 
were laying hens? 

A. Yes. Yes, they were. 

And, did you mention whether there was any fat on them or 
not? 

» 

A. No, I didn't notice any excessively fat birds. 

Now, the twelve, 15-week old White Leghorn chickens would 
be approximately 3/^ of their growing period? 

A. Yes. 

And, did you notice any fat on them? 

A. No, I didn't. 

I show you Defendant's H N" and would you go through the 
same procedure with respect to that? (Handed to the witness) 
A. Thla first group here was submitted on April 26, 1971. 
There was seven, 3*»-week old H & N White Leghorns, Lot 
Number 5. Pour had Marek's Disease* two had visceral leu¬ 
kosis, and one had hepatitis. No other disease was noted. 
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with terramycin at the 200 gram level as soon as possible 
after arrival in Maine." Evidentally, these were going to 
Maine, this group of birds. 

Q And, the twenty-week old White Leghorns would be Just as 
they were starting to go into the laying house? 

A. I would assume, yes. 

Q Is there any indication of fat? 

A. I didn't notioe any excessively fat birds in the group. 
Q You didn't make any notice of any fat at all, did you? 

A. We don't make notice of fat when birds are growing. 
They all have some fat on them, but I didn't notice any 
excessive fat. If they didn't have some fat, there would 
be something wrong with them. 

Q So if they had been excessively fat, you would have made 
a notation? 

A. Yes, I would have. 

Q Doctor, insofar as you know, covering the period from, I 
think it is the first exhibit here of November 20, 1970, 
up until August 8th which was covered in your previous 
testimony, are these letters the total number of birds 
that you saw? 

A. I would assume they were, yes. 

Q At least, you know of no others? 

A. No, I don't. 

Q All of these which are in Defendant's Exhibit "R", dated 
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June 9, 1971. th.r. la only on. Instance where you made 
any notation of excessive fat, as you tamed lt7 
A. That Is true, yes. 

9 And. It 1. ny understanding If th.r. had been any excessive 
fat. It would have been noted on each report? 

A. I would have made some notation. 

MR. DIVOLL. You may inquire. 

CROSS EXAMINATION 

Q (By Mr. Davis) Doctor, I want to talk to you about these 
reports that begin on November 20, 1970 and continue through 
and up to August of 1972. 

A. Yes. 

9 And. let's see If we can't get them In sequence first. 

A. All right. 

MR. DAVIS. Mr. Divoll, you have a copy of a 
copy attached. Do you want that? 

MR. DIVOLL. No, I should have taken it off, 

X Just happened to have duplicates. There 1. on. other 
..t there that has both th. original and the copy. 

9 (By Mr. Davis) Doctor, first of all. would you separate 
for us these reports on th. basis of whether th. report 

relates to birds that are tu.ntu 

* are twenty weeks or older, and bird 3 

twenty weeks or younger? 

A. You want the reports separated out that way? 

9 Yea. would you separate the report, out that way. 
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A. This doesn't say; Just says White Leghorns. 

Q Says White LeghornsT 
A. Yes. 

Q Now, would you refer to Defendant's Exhibit "3" which is 
the birds brought in by Mr. Oauthier and how old were 
those birds? 

A. These were 23 weeks old. 

Q And, would you give us the estlasted hatch date? 

A. About six months. No, less than six months prior to 
this date. 

Q December of 1970? 

A. Yes, sir. 

Q What type of birds were those? 

A. These were Babcock White Leghorns, Lot Number 6, it says. 
Q Now, on Mr. Gauthier's sample, you did find what you term an 
excess fatty condition, did you not? 

A. Yes. 

Q And, on Mr. Morrill's sample, you did not find an excess 
fatty condition? 

A. That is true. 

Q Now, if the evidence in this case indicates there was only 
one flock of white birds born in Docenber, or hatched in 
Deoember of 1970, would it be reasonable to assume that 
these birds both came from the same flock? 

A. Z would say they did; they probably did. 
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Q And so on the sample brought In by Mr. Oauthler, you found 
the excess fatty condition? 

A. Yes. I didn't say how many. I don't know how many 
there was. 

Q And, on Mr. Morrill's you found no fat? 

A. At least, none of the birds I examined showed excess fat. 
Q And, if they were both hatched in December, they would 
come from the same flock, if that was the only December 
hatched flock? 

A. I would assume they would be the same. 

MR. DZVOLL. That is all. 

RECROSS EXAMINATION 

Q (By Mr. Davis) What you mean, as I understand it. Doctor, 
those birds described in those two reports were hatched 
at about the same time? 

A. Yes. 

Q However, you saw one sampling from that flock at an age of 
26 weeks and the other sampling at the age of 23 weeks? 

A. That is true. 

Q Obviously, those birds would have been in laying cages at 
the time they were brought to you? 

A. That is right, yes. 

Ik 

Q And, one group had been in laying cages for three weeks 
and the other for six weeks, right? 

A. Yes. 

• * • 
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Q Z think it in August 17th of 19727 
A. Iso. 

Q And, you asntlonsd In the lsttsr thsps ths low production? 

A. I asntlonsd ths foot that thsss birds—I Just asntlonsd 

• . 

ths fhet that ths dsgrss of laying, bseauss this Is ths 
— eeaplalnt In this particular flock hsrs. 

Q Well, this Is what Z asant. 

A. Iss. ^ 

Q And, If It had boon ths aaln complaint In ths other birds 
submitted to you, would you haws asntlonsd It In your 
letterf 

A. Z would expect that Z would, but Z couldn't say 
definitely. 

• * . . 

NR. DIVOLL. That Is all ws haws. 

NR. DAVIS. Nothing further. 

THE COURT. Thank you. Doctor. 

Mt. DIVOLL. Doctor Ragland. 

HI. DAVZ8. Hay ws approach ths beneh? 

THE COURT. Iss. 

(At the beneh) 

NR. DAVZ8. Zt Is our understanding that ths 
Court Indicated last ewenlng ths Court would allow Doctor 
Ragland to testify. Vs were to be glwen ap opportunity to 
talk to hla before he did. Vs hawsn't been prowlded with 


that opportunity 
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A. Tea, it was. 

Q Now, I think you said you went Into one of the houses there? 
A, Tea, air. 

Q Would you tall us, did you examine the birds? 

A. Not taking them out of the cages. We did look at the 
birds; we observed the birds, and the feed Intake, and 
talked about the birds and their age. They were in egg 
production, at the time. 

Q And, what kind of birds were they? 

A. They were White Leghorn type layers. 

Q Would you tell ua about the condition that you found the 
birds in? 

A. Physically, or on appearance, these birds looked well. 
Then in discussing the feeding program, I was a little bit 
alarmed in that the birds weren't in egg production, and 
the birds were still on a pullet ration, and this is going 
to have some devastating affect if this is continued when 
birds come into production. These birds were 24 weeks old, 
and I don't recall the exact level of production. I recall 
being shocked in that they were still on a pullet ration. 
This can have some devastating affect. The calcium level 
***•. Pyllet ration is not adequate to support egg pro¬ 
duction, and the bird pulls calcium from their bone system 
to put around the egg shell and incorporate in the egg 
shell, and if this continued, over a very short period of 

* • * 
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to go Into the poultry house unless you are Invited, or 
there li a problem, or you have a pre-existing problem, 
or unless the customer thinks you will be of service to 
him by going into the building, you never go in. 

Q Now there has been some evidence here in reference to the 
so-called Oostle flock that belonged to Mr. LeRlche over 
in Augusta, Maine. Have you, in your business, visited 
that flock? 

A. Yes, store than once. 

Q Can you give us an estimate of how many times, and at 
what periods of timet 

A. It is going to be a guess as to how many times, but I 
must have been there six or seven or eight times maybe. 

It la really hard to rentember, but I have been there a 
number of times. The time Just before the birds went in 
I was lit the building at Mr. LeRlche's request, and up 
until the day we molted them on purpose at Mr. LeRlche's 
request, which would have been a period of about a year. 

Q Were you acquainted with the oomplalnt, I guess, in 
reference to small slxe eggs and molting?* 

A. Yes. 

Q Would you tell us how those complaints came to your 
attention, what you did, and what you observed? 

A. To the best of my recolleotlon, the first time I heard 
a complaint from the Dostle flock in Maine was when—and 


r 
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I don't know who called me first; I think Oliver called 
N firat. Oliver Libby oalled ae first to tell ne there 
was feathers aU over the house and there was email eggs 
•nd he didn't know what was wrong, and he wanted to ask 
If I could help, and he called ae up and didn't know 
what happened. In the sequence of calls. It may be an 
hour or a day. Mr. LeRlche called me. or I called him~ 

I don't remember who placed the call—but I talked to him, 
•nd he was very upset about the Maine flock and the size 
of the eggs, and the production was down, too. It was 
down considerably, but the egg .i«e got very small. 

Did you make a oall on the flock? 

A. Yes, I went up, I believe, on Sunday with Mr. Libby. 
What did you find when you got there? 

A. I went In, and found, as far as the egg else and the 
birds and their feathers. I found exactly what Mr. Libby 
described. I found the floor was white. The only time 
I have ever seen anything like this before Is when you do 
molt birds. The floor was white with feathers, and the 
eggs In the tray was very small, like ping pong eggs. 

From your experience in the poultry business, did younake 
an estimate as to the cause of this? 

A. Yes. 

W. CLEARY. We don't think there Is a basis 
for in .Xpert opinion, u to th. o»u«. of th . probl.. with 
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the flock. Nr. Buswell is a salesman, and that is his 
background and training. 

THE COURT. Ve'll take the answer. 

A. Tea, my opinion was they had run out of water. 

(By Mr. Divoll) Did you do anything about this .".problem? 

A. Veil, when Z was there, they had water, but this Is 
what I had surmised had happened from my experience the 
only thing Z could think of that could possibly have been, 
but Z did eheok all other things and did talk to Mr. 

LeRlche on the phone, after Z had talked to Mr. Dostle. 

Z asked Mr. Dostle If he had run out of water, and he said, 
tfo, Z am on the same water supply aa< my house," which was 
once the milk room of this converted bam. Zt Is a beauti¬ 
ful place really, and he said, "Z run water in the house, 

. and Z would know It, wouldn't Z," and I said, "Yes, Z 

9 

guess you would," and Z don't know the dates or numbers, 
but at that point Z am sure Is where one of the accessions 
Is where Oliver took some of the birds up to the university 
and Z cheeked the house over to the best of my ability, 

and Z could find, at that time, nothing wrong at the time 

Z was there, and I talked to Mr. LeRlche soon after that, 

and Z gave him my opinion they had run out of water, and 

that was my opinion. 

Did he give you his opinion? 

A. Yes, at that time, Z think he agreed with me this was 
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a possibility* but I think he said something to the effect* 
"Don't you think Mr. Dostle Is a good grower*" and I said* 
"Yes, X do," and he said* "Don't you think he would tell 
you the truth," and X said* "Yes* I do, but X can't think 
of anything else that It could possibly be." 

Q Was there a second similar occurrence? 

A. Yes, 

Q Did you go there? 

A. Yes. > 

Q What did you find when you went that time? 

A. The same thing* essentially. 

Q Did you do anything further about it? 

A. X think X did pretty much the same as the other time. 

I couldn't find anything wrong. Once again* birds were 
taken all during this period of time. X don't want to go 
into that, but X think it has been in evidence in this 
court that birds were taken. Unless you want me to g j 
into it* X don't think it Is necessary. 

Q For the accession reports? 

A. Yes. 

Q X think we pretty well covered it. 

A. X think you did. 

Q At some time, were you called to the complex in Hardwick? 
A. No, X requested the visit. X was told before X *ook 
over my Job as an area sales manager of New England— 

• * • 
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Introduce this for the specific purpose that Nr. Dlvoll has 
In nlnd In his offer. I think possibly what night be done Is 
to ask Nr. LeRlehe whether from time-to-tlme he was required 
to sign acknowledgements where certain medicines were being 
added to the feed from tlme-to-tlme, but In Its present state, 
on the present state of the evidence, Z think It would be 
prejudicial, and we object on that basis. Ve don't feel that 
he needs this to substantiate his offer. 

MR. DAVIS. Do you olalm there Is any affect 
on production by reason of any of the antlblotlosT 

MR. DIVOLL. No, the only claim we make for 
these Is as Indicated by these slips that Mr. LeRlehe In most 
Instances, and somebody else In his employ In the others, knew 
what was being ordered, and what he was receiving. 

MR. DAVIS. In all Instances? 

MR. DIVOLL. In.Jtll Instances, yes. 

MR. CLEARY. For the record also, I understand 
that you do not make any claim that the held harmless clause 
which appears on any of these. In any way prevents the plaintiff 
from maintaining this actlont 

MR. DIVOLL. No. 

\ 

MR. CLEARY. I think we would probably want a 
speolal charge on that, your Honor. 

THE COURT. No, we'll give It In connection 
with the Introduction of the exhibit. Now, I understand at 
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this time that the plaintiff It withdrawing any claim for 
negllgenoe and it relying strictly on breach of warranty of 
merchantability and fitness for purpose? 

MR. CLEART. Yes, your Honor, and cite in 
connection with our claim on the breach of warranty basis, 
th# Taxon Fe ed Yard, Inc. v Purina in 4*7 F.2d 66l (1971). 

THE COURT. Anything else we should take up 
on the record at this time? How about requests to charge? 

Any other requests to charge other than the handwritten ones 
that are filed? 

MR. DIVOLL. Z have two which I am afraid will 
have to be handwritten ones. 

THE COURT. Don’t tell me. We’ll take them 
up after we finish the evidence. 

MR. CLEARY. We'll submit some, your Honor, 
but it will be after today. 

THE COURT. If it is after today, don't submit 
them. It is too late. I will take anything today, but I 
don’t want anything coming in Thursday morning. Insofar as 
the defendant’s counterclaim is concerned, the Court proposes 
to advise the Jury in the charge as to the amount of the counter¬ 
claim and the fact that it is due by the plaintiff to the 
defendant. The Court will then advise the Jury that they need 
not give any further consideration to the counterclaim, but 
they should determine the amount of damages which the defendant 
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Q And, that would be the basis? 

A. That would be the way It usually is, yes. 

Q Now there was also some reference to a controlled lighting 
program. Do you recall that conversation with some of 
the witnesses? 

A. Yes, I do, sir. 

Q Can you tell us whether or not you were on a controlled 
lighting program for all the flocks that were claimed? 

A. Yes, we were on a controlled lighting program. 

Q I show you now what has been marked as Plaintiff's Exhibits 
"106" and n 107"« and would you tell me, and the Court 
and Jury, what they are? (Handed to the witness) 

A. Well, these are the charts made out by the hatchery 
people that supply the chicks, and It Is a chart made out 
and on the delivery of chicks, they give us the chart. 

Q Each time you get a new load? 

A. Each time we get the particular chicks. If the chicks 
come In October, we would have a different lighting system 
If they were to come in January, for Instance. So what 
the hatchery does is give us a chart for each delivery 
of chicks that come in. 

Q Is this based on their life? 

A. On the particular time of year. For instance, now 
In January If we had some chicks coming In say, this week, 
today, now the times of day Is getting longer, so you 
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would stimulate the maturity of the birds, because the 
days are getting longer. So what we would do, we would 

take the longest day of the year_ 

What do you mean, "the longest day"? 

A. The longest day that these particular chicks are going 
to be subjective of, and we add five hours. This give us 
approximately 15 hours, and with this, you decrease the 
light 15 minute a week until they are ready to lay. 

Is there a different lighting chart for a house with 
windows and a house without? 

A. I do have two houses there is no window at all. 

Thi* is for growing birds? 

A. For growing bird. I only have one house where I got 
windows, and the other houses, there is no windows in 

them there is nine hours straight lighting, nine hours 
straight. 

With light bulbs? 

A* With light bulbs with no windows. 

How about the house that does have windows? 

A. I Just explained it to you, sir. Every batch of 
chicks, suppose they came in the fall, you have a different 
lighting schedule that you would have than in the spring. 

That is where the hatchery chart come in and it is standard 
procedure for them to give us one. 

AP. Plaintiff'a "106" and "107" typical, or at.nd.rd ch.rt.T 
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A. Yes, this one here is Just to demonstrate more this 

one here* (Indicating) 

Refer to the number, Mr* LeRicha. 

A. "107" is the one Jeannine mark in this here. This 
is her figure right there. (Indicating) 

So these are both typical charts? 

A. Yes, definitely so. 

Now, we talked about a controlled lighting system. How 
does it actually work? 

A. Well, you have got a time clock. The time dock is 
automatic. 

Zs this in eaoh house? 

A. In each house. Whenever there is a pen of birds or 
floor, there is a time clock for it, and there is some 
little digits around the clock, and depending on what you 
want to do, increase or decrease, you move the digits on 
your clock. It is really Quite simple. 

Is this what the breeder calls, "step-up" or "step-down"? 
A. Step-down lighting system, yes. 

What do you actually do physically to the clocks in the 
two houses to control the lighting? Do you adjust the 
olocks? 

Xf you are going lo Increase the lights, you move the 
digits to increase it. If you want to decrease it, you 
move the digits the other vay. 
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Who would toko ear* of these? 

A. X would nornally do It. 
low about whon you weren't there? 

A. Jeannlne would know how to do this; my wife. 

Do you have different oloeks for the houses with windows 
than those without windows? 

A. They are all the same clocks, standard clocks. 

Because It Is just a natter of tine of light? 

A. Tes. They night be nanufaotured by different companies, 
but all the sane thing. 

Can you tell us approxlnately when the first tine was that 
you saw Plaintiff's "67"? 

A. Bare In this oourtroon, sir. 

And,, do you have any Indication where It cane from? 

A. I would assume Purina give It to you. 

Did you ewer receive a copy of Plaintiff's "67"? 

Hewer seen that, X an sure. 

You did receive though a copy of Plaintiff's "65," the 
red book? 

A. The one with the picture, yes. That one, yes. 
Plaintiff's *65"? 

A. Yes. 

Who gave that to you, again? 

A. If X recall, Mr. Gauthier one day was In the yard and 
h. op.ned hi. trunk. W. war. looking for .onothlng .I... 
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and he handed me that book. 

q Ie that the only book that you have received from Purina? 

A. Yea. Well, at that time, yes. 

Q How there was some diacuesion with one of the men from 
the Purina plant on Plaintiff's "102". Tell the Court 
and Jury where you found those; those little items. 

A. Well, one day the feed company come in from Purina 
and unload several load of feed into our feed bins, and 
they had all these particles, these pieces of steel, or 
pieces of Junk, you might say, and when you auger the 
feed and everything is automatic, a piece of steel like 
this would create a big problem, because it is in the tube 
and when it gets caught in the tube, there ia no way to 
get in there and take it out. So they came in one night 
about, if I recall, it must have been about four or five 
o'clock in the afternoon, and they work all night to take 
all the feed out of them tanks to take the feed out to get 
this piece of metal out of this feed, and they reload all 
this feed into these trucks, took it back to St. Johnsbury, 
and the next day they delivered the same feed over again, 

and they bill me twice for it. 

Q Mow, how many times did you find these particles? 

A. Occasionally, we find them in the box there. Mr. 
Cleary, Ralston Purina give me a credit for $500 on the 
feed they brought back, but they admitted they made a 
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mistake and were going to take care of it. So, I am 
still looking forward to It. 

Did you have an argument with Doctor Eldridge on the day 
he came out to take a look first, at the brown birds, 
and then the other birds? 

A. Well, to answer this question, all these months and 
all these times and years that I have been telling them 
about low production and this problem we had been having, 
finally, I heard Mr. Eldrldge was going to-come in, so 
Mr. Gauthier make me aware this man was coning. So really, 
Jeannine and I, during the week, we talk about It, because 
it mean so much to us, you know, that this man was going 
to come In and solve our problem, and finally, the guy 
arrives, and Z took him to the house, the n B” House, where 
I felt, at that time, my production was at the lowest, 
and he ask ne to go In the house and pick up a few birds, 
which I did, and he look at then, and I have forgotten who 
was writing there with a pencil, and he look at the bird, 
and he says, "Good production," and again speaking, "good 
flesh, no problem," and the way he was marking down like 
seemed to be no problem with the birdn. After we went 
through the first birds, I say to myself, "Jeez," I say 
to myself, "My gosh," because I know the fat was Just 
pouring right out of these birds, and then we went on to 
other birds, and other birds,- and a few more, I think. 
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and finally, ha found nothing wrong with them, so you can 
imagine for me, this guy is coming to see me; I am taking 
this guy almost like a "Savior," he come In to solve my 
problems, and you can Imagine the disappointment. I said, 
"What the hell are you doing here," and Z got mad, and I 
don't want to use the words, and he requested to go in the 
other houses, and I say, "What for do you want to go in 
the other houseT You won't find nothing wrong anyhows," 
so this discussion got kind of tough a little bit, and to 
cool the thing down, we went away back toward my office, 
and he start talking about that he was going to turn me 
over to the Claim Department. So, I said to myself, 
well, maybe if he takes this direction, at least there is 
some indication that there is some hope there. So we 
stopped down to my office for a few silnutes, and when he 
got to the offloe, Z said, "Mr. Eldrldge, what is the 
possibility to get these birds back in normal production 
or something Z can live with," and here is his answer; 
he says, "Mr. LeRiche, you got a lot of holy water around 
here because you are going to need a lot'of it," and Z 
will never forget that, and this was .Just a few minute 
after he denied there was nothing wrong with the birds, 
and he went on to talk some more about the Claim Department. 

Q At the time you observed Doctor Eldrldge opening the 
birds, these were the brown birds? 
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A. Tea. 

Did you oee any difference in the fatty condition of those 
birds than the brown birds that Mr. Morrill had? 

A. They were all the same, they were Just bunching with 
fat, you know. 

Did Mr. Gauthier ever ask you, specifically, to produce 
production records? 

A. Never asked me, no. 

Did Doctor Eldridge ever ask you specifically to produce 
production records? 

A. Never ask me, no. 

Did any one from Purina ever ask you to produce production 
records? 

A. I don't recall any one ever ask me about production, 
except Mr. Jones one time on the telephone, but at that 
time I forget what--he says, "We have to see the production 
records," and he never came anyway. 

Was this conversation that you had with Mr. Jones, was 
this after Doctor Eldridge said there wasn't a problem? 

A. Yes, Just a few days before we brought the action 
against them. 

Did you have a problem with egg size back in 1971 and '72? 
A. Yes, you heard the testimony of Mr. Buswell and Mr. 
Gauthier the egg sizes were severely affected by that. 

Now, let's take birds about 40 weeks. That would be about 
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18 weeks or so after they start laying? 

A. Okay, go ahead. 

Q About that time of their cycle, what kind of percentage 
would you expect on the bigger eggs? 

A. Well, 1 would think birds say, five or six months of 
production should give us 75 or 70 per cent large eggs. 
q When you say "large, what do you mean? 

A. I mean, grade large. You have large, extra large, 
and medium, and I am saying, large. So the percentage 
would be extra large and large, and there would be a few 
mediums, but in this case, we get a lot more mediums than 
getting large. 

Q Do you have an estimate as to the percentage that you 
were off on these? 

A. Z cannot give you, no. 

Q It would be fairly difficult? 

A. It would be difficult because at that time nobody 
anticipated that I was going to be here today, and, you 
know, we Just didn't keep, we Just didn't have no figures. 
Q On the various sizes? 

A. Yes, you see, but we know that the egg size were very 
affected, though. 

Q What has been your experience on breakage, Mr. LeRlche, 

In the automatic conveying egg system you have in the new 
complex? 
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if you pick up the eggs by hand, every egg has 
to be handled one by one, and your ehanees to drop a few 
and crack several, it is a lot greater than if you Just 

* switch and nobody touches the eggs, and they corns 
in nice and straight into the egg rooa, but some time, 
mechanical failure happen and you got 100 eggs that goes 
on the floor, and these things do happen, but yet, at the 
end of the year we feel that we are much better off this 
way than having hand picked. 

Q Zs it your experience that the losses are less on the 
automatic than by pioking by handT 
A. You repeat that question again. 

Q Has it been your experience that the eggs, the egg losses 
that you have on the conveyor belt system at the end of a 
year are less than they are by picking up? 

*• Zes, I would think so, yes. 

Q Did you hear Mr. Mercia testifyf 

A. Yes. He came to my house, and he did a study, or spent 
a few days there, and at the end of the egg belt, he is 
checking the hen house, he is checking ^5 'degree angle 
corners at several different points, and I think, if I 
recall, he found that the eggs were in very good condition, 
less checks, or no more than there was on the hand pioked 
operation. 

MR. CLEARY. Ve offer Plaintiff's "102," "106," 
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and ”107" In connection with Mr. LeRiche'a testimony, your 
Honor. 

THE COURT. I am excluding "102" aa not being 
particularly relevant to this lawsuit. 

MR. CLEARY. Our offer of proof with respect 
to "102" would be with respect to th* testimony of the 
witnesses of the defendant relating to the quality control 
and quality Inspection, and things of that nature at the 
St. Johnsbury plant. 

THE COURT. Excluded. 

MR. DIVOLL. No objection to "106" and ”107". 
THE COURT. They are admitted. 

(Plaintiff's Exhibits "106" and "107" were 
received In evidence.) 

MR. CLEARY. We have nothing further. Thank 
you, Mr. LeRlche. 

MR. DIVOLL. We would like to ask a couple of 

questions. 

CROSS EXAMINATION 

(By Mr. Dlvoll) I will try to take up chronologically 
what you testified to, Kr. LeRlche. First, was In refer¬ 
ence to a set of slips that are here. At least. In order 
to sign those slips, either you or somebody In your organ¬ 
isation had to know, or had the chance to know what feed 
was being fed. Isn't that eorreotf 
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*' W,U * fop « *«r. Are Oauthler would hav. 

taltod to Doctor Murray, for Inatanoo, and agr..d th. bird, 
ahould go on a 200 gram of torraoyeln, or anprol, th. slip 
would ,oo. in th. offlo. and algn th. allp, but ih . wouldn't 

taou anything about It. I night ha... but I don't thirtk 
■he would have. * 

Don't th... ,iip, t.ll th. groin that It la balng added to? 
A. Ya. hut you raall*. whan you f..d that muy bird, 
a truck load of f..d It taka, in th. w..ka, nonth. and 
™r. owry day I «.. n . th. allp. that ar. Involved, it 
Juat become, ilk. I aald, a way of Ufa. You are Ju.t 

ther. all th. tin., and It 1. . routin. habit. You bring 
in the slips end they are all the sane. 

®“ Information 1. th.r. if you want to look at It. l,„'t 
it? - . 

• a* 9 • ef 

A. Tea. 

Mow. 1 think w. dl.cu.aed about your ordering th. feed, 

on., in awhile. Didn't Oauthl.r ,.t hurt over .on. period 
of tine? 

t * 

A. Pardon net 

You w.r. queatlon.d about o,c..lo„.ll y ordering th, feed 

Wh " Hr - °* Uthl,r for » -*Y. or ...y .» . ,. mlnaP . 

ka«.'t h. hurt and aba.nt for a period of time? 

A. Yes. Cone to think at if _ 

xnit or 11 n ®» that you mention it, he 
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hurt his leg one tine. 

Q And, mi gone three or four or fire weeka? 

A* Mo, I think to the beet of ajr memory now, I think he 

wee gone about five days* 

Q About five daya? 

A. Tee. 

Q And, you ordered the grain while he wae gone? 

A. Within five daye I possibly night have ordered a couple 

ehlpment, yee. 

Q Now, I an looking at Plaintiff*e "106" and "107" which are 
aohedulee or light charte that have to do with controlled 
lighting? 

A. Tee. 

Q Mow, "107" le the chart lteelf and you eay that this wae 
a reoemendation of the Dekalb people that were the 
growera of the chloka? 

A. Tee, they would recommend the lighting eyetem If the 
bird went Into a houee where there le wlndowe. 
q And, it undera tending la that you followed their recommen¬ 
dation? 

A. Z would eay ao, yea. 

Q And, "106« la the earn thing only on a allp of paper rather 
than a chart for Keoht Hatchery? 

A. Tee, 

q le that what we call the H & N blrde? 
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A. Yes. 

Q Is this a recommendation of controlled lighting? 

A. It Is a duplicate, a demonstration of the Idea behind 
it. In other words, you see what they do, you order some 
ohlcks, and they give you a lighting program with a 
particular time of the year your chicks come under. 

Q I see. 

A. You know, suppose you buy chicks in the month of May, 
you have a different lighting program that month of May 
than you would In January. 

Q And, you followed this lighting program? 

A. Yes. 

Q So when there has been some complaint here about Purina 
not following and controlling the lighting In the chicks, 
actually, you, yourself, controlled them? 

MR. DAVIS. We object to that question. We 
never complained about Purina not controlling the lights 
on the ohlcks, your Honor. 

TOE COURT. I don't remember the testimony to 
be that way, Mr. Dlvoll. 

MR. DIVOLL. If i remember the testimony, one 
of the complaints Is that the chicks weren't grown right 
beoause the lighting wasn't controlled. 

MR. DAVIS. That Is not so. 

TOE COURT. I will sustain the objection. 
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q (By Mr. Diroll) So your position is that you get the 
controlled lighting recommendations from the grower of 
the chicks, and that you follow them? 

A. From the hatchery. 

Q Isn't that the grower of the chicks? 

A. Tes. Well— 

q that the defendant here has nothing to do with the 

lighting program? 

A. Mo, this is the hatchery and my doing it. I mean, 
this is my part. 

Q Now, again, do you remember Doctor Hoffman on the stand? 

A. 1 remember he testified, yes. 

Q Didn't Doctor Hoffman testify that the pullets went into 

the laying houses as too fat? 

A. He indicated that, yes. 

Q And, didn't he indicate that they were too fat because the 
lighting and the feed was not correct? ' 

• A. Mo, not as I remember. 

Q If you were managing the lighting then, you were keeping 

track of the pullets as they grew to watch how they reacted? 
A. What Z would do, Z go to these houses eery frequently, 
and this is my Job, and once a week if there is something 
to do with the lighting, Z would do it, and there is two 
houses where there is no window at all, so what I do is 
just set the lighting hours straight, and that is all, I 
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never touch It until they so into the cage house. 

Q The purpose of this was so you would hare a good pullet 
to go into the laying house when they went Into the lay¬ 
ing house? 

A. Z would say It la because Z follow their recommendation. 
Q That was the purpose of the recommendation? 

A. The recommendation that Z follow the lighting program 
from the hatchery. 

Q And, Z think you have already testified how well satisfied 
you were with the pullets? 

A. Tea, they were very nice. 

Q Z think when you were being questioned about Doctor 
Eldrldge, you made the remark of all these months and 
years of low production. Is that right? 

A. Z knew that Z complained a long time to Arthur and 
many times, and finally. Doctor Eldrldge come to see me. 

Q Did you ever, complain to the St. Johnsbury office? 

A. Tea, Z have, sir. 

Q You did? 

A. Yes. 

Q Z think Mr. Eastman was the complaint man that was on the 
stand, and Z .think he signified no complaints except In 
reference to the metal was ever dade to him. 

A. He said himself there was a complaint made to him on 
account of the metal. 

* • • 


t 
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(Plaintiff rests at 12:00 noon) 

THE COURT. Plaintiff rests, and the evidence 
la elosed. Ladies and Gentlemen, as I explained to you on 
Priday, there has to be a necessary hiatus in this matter. 

The arguments in the case will probably take some time and 
so will my charge, and for that reason, and because 1 have this 
commitment in New York scheduled long before there was any 
indication this case would go so long, I am going to excuse 
you at this time, and ask you to return Thursday morning at 
9:30. At that time we will hear the arguments of counsel and 
Z will give you my charge, and you will take the case at that 
point. All the evidence has been elosed at this time, and it 
la very important when you go into the Jury room on Thursday 
that your deliberations and your Judgment be your own. 
Therefore, I am going to ask between now and Thursday morning 
you do not discuss the case with anybody, and make certain 
when you go into the Jury room, it will be your own Judgment. 
So, we will stand in recess at this time. The Jury will re¬ 
turn at 9:30 on Thursday. I would like to see counsel in 

chambers, if I may. 

(Jury was excused at 12:01 p.m.) 

(In chambers) 

THE COURT. Mr. Divoll. 

MR. DIVOLL. At the close of all the evidence, 
the defendant moves that the Court direct a verdict in its 
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f*vor on the grounds that taking the evidence, ae a whole. In 
the light most favorable to the plaintiff, that they have 

failed to make out a case of sufficient facts and circumstances 
to submit to the Jury. 

Briefly, on that, it is entirely based upon 
speculative testimony of Doctor Hoffman in reference to the 
reason for the birds being fat, and taking his testimony in 
the conjunction with the other evidence from experts; taking 
his evidence in the light of the evidence of the other experts, 
it is highly speculative and not to be depended upon. " 

THE COURT. We*11 deny your motion for the 
same reasons stated previously. 

MR. DIVOLL. The second motion again is a re¬ 
statement of the first, but what we think with a little more 
basis to it, that the Court strike from the case all the 
testimony and do not submit it to the Jury for damages, any 
flocks except the three flocks; the flocks in Complex "B", 
the Dostle ilock and I think it is the "C-2" flock, because 
those are the only flocks from whloh any birds were posted, and 
Doctor Hoffman saw only the "B" flocks and the "C-2" flock, 
and heard, or read the accession reports on the postlnvs in 
the Dostie flock, but as we remember his testimony, it was 
based upon the fact that the hens were too fat because they 
went into the laying houses, as pullets, too fht, and the 
evidence now in the case is that from the plaintiff, himself. 
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who testified at to the good condition of the pullets and 
Morrill haa testified as to the good condition of the pullets, 
g ffit they have maintained that, and then we have all the 
accession reports of Doctor Murray which shows—I can't recall 
how many there were, but there were a substantial number all 
on these flocks In question, in their growing stages from 8 or 
9 weeks up through the time that they went into the laying 
house, or shortly thereafter, and in only one instance is 
there any mention of any of them being fat, and in that one 
Instance there are other accession reports of birds from the 
same flock on which there was no mention of fat, and we think 
that this testimony only adds to the speculation of Doctor 
Hoffman, and as a basis for his opinion which was that the 
pullets went into the laying house too fat, and we don’t think 
there is any evidence in the case that such was the case, and 
we think that Doctor Hoffman's testimony in respect to those 
flocks is in error, because there is no such evidence in 
the case, and secondly, it is speculative, especially consider 
ing the possible error and the fact that the other evidence 

in the case contradicts it. 

THE COURT. We are going to deny that motion, 

also. 

MR. DIVOLL. We had a motion for a directed 
verdict on the defendant's counterclaim, but this morning we 
discussed that, so we make no such motion. 
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your damage claim, the chickens 
flailed to produce at an Improved level and the plaintiff must 
first establish that they failed, this one doesn't make sense, 
Mr. Divoll. 

1 am going tO'tfaargw that the damages in the 
ease are those eggs which had to be purchased because the 
ohiokens produced at a level lower than that which the plain- 
had reason to expect they would produce. 

MR. DIVOLL. If they believed they failed to 


produce. 


THE COURT. Right. 

MR. DIVOLL. No problem there. 

THE COURT. And, p’mltlve damages, I will not 


oharge. 


If there is nothing else at this point, 
gentlemen, I will look at these and make a determination on 
expressed warranty. 

(End of motions and discussions in chambers.) 

(Court recessed at 12:40 p.m.) 

(January 2*. 1971; 9:30 a.m. In chambers) 

THE COURT. I thought I ought to get you In 
here for two reasons. I an not sure we put It on the record, 
th. possibility of strict liability In this case, whether or 
not It applied. We dleoussed It at the last pretrial conference 
and counsel were going to fll. memoranda If th.y thought It 
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applied. Hone were filed, and there ie nothing in the plead¬ 
ings, so we won't consider it. 

MR. DAVIS. I think I discussed that with you 

in the course of another case, and we decided not to pursue 
that approach. 

THE COURT. Right, and I have spent some tine 
reviewing my notes and the law and the exhibits as far as 
expressed warranty is concerned, and while I will listen to 
you further, if you want, I reached the conclusion I don't 
think this rises to the level of expressed warranty. Plain¬ 
tiff's Exhibit "65," whlc* is thepoultry book was given long 
after that conference, and quite casually, according to Le- 
Riehe, by Oauthler, who reached in the trunk and pulled it out. 
Plaintiff's S7," Mr. LeRlche said he never saw; "87" wasn't 
introduced with the thought of what was on the back. There 
was no discussion as far as that was concerned, but there is 
nothing in the evidence to indicate Mr. LeRiche was relying 

on anything on the back of this. 

MR. DAVIS. I think there was testimony from 

this witness this program was designed for the purpose of 
providing maximum performance and it was the best in the 
country. There is only one company that knew any more about 
it than they did. Maybe it is Just puffing. 

THE COURT. I don't dispute this, but this was 
testimony, as far as I am concerned, from the defendant's 
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witnesses, end I don't see the neoesssry reliance on It by 
Hr. leRlche. or the foot that he ewer knew of It in order to 
«ke It a basis of a bargain and rise to the ler.l of expressed 
warranty. So, I am not going to charge it. 

Anything else before we go into court? 

MR. DAVIS. I guess not. 

(End of discussion in chambers) . 

(In full court at 9:*0 a.a.) 

THE COURT. Good morning. 

JURY. Good morning, your Honor. 

THE COURT. Mr. Davis, or Mr. Cleary, are you 
ready to proceed? 

MR. DAVIS. We are, your Honor. 

THE COURT. You may do so. 

(Mr. Davis summed up to the Jury on behalf of 

the plaintiff.) 

THE COURT. I think we will take a short recess 

at this time. 

(Court recessed from 11:05 - 11:20 a.m.) 

THE COURT. You may proceed, Mr. Davis. 

(Hr. Davis continued his summation to the Jury 
on behalf uf the plaintiff.) 

THE COURT. Mr. Divoll. 

(Hr. Divoll summed up to the Jury on behalf 
Of tht defendant.) 
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COFPRXN, J. Ladles and Oentlemsn of the Jury: 

Z an going to appoint Kri. Dowling aa your 

forolady. 

This ia a oivil action to recover damages 
allegedly suffered by the plaintiff, Vermont rood Industries, 
Zne, f as a result of lowered egg production in certain of its 
ehioken flock* which it el*1ms was oaused by the feed and 
fndlng program furnished by defendant Ralston Purina Company • 
Plaintiff alleges that the defendant breached warranties that 
its feed and feeding program were of merchantable quality and 
‘ were fit for the particular purpose for whloh they were intend- 
•d; namely, to obtain the egg production which the plaintiff 
oould reasonably expeot from its flocks. ‘ J 

The defendant generally denies these allege- 
tion^ and further alleges that the plaintiff's damages, if any, 
were .oaused by its failure to follow the defendant's recommend- 
ed actions as to the analysis, use and amount of feed fed to 
the plaintiff's flocks. Defendant further alleges that plain¬ 
tiff is indebted to it for grain and chickens furnished 
under an agreement between plaintiff and defendant. 

i 

The Court finds as a matter of law that on f the 
• date jthis suit was brought, the plaintiff was a oltlsen of the 
Statp of Vermont and the defendant was a oltlsen of the State 
of Missouri. 
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p*rtie» in this notion are corporations 
accordingly, Bust act through their agents and employees. 
As corporations, each Is responsible for the acts of omissions 
of its agents and employees noting within the scope of their 
employment. So you will bear in mind that such note of the 
agents and employees of eaoh of the parties are the note of 
that party. 

At this time it becomes the duty of the Court 
to give the instructions of law applicable to your determina¬ 
tions in this oase. Zt is your duty as Jurors to fellow the 
law as stated in these instructions and to apply the rules of 
law so given to the faots as you find them from the evldenoe. 

It is the sole province of the Jury to determine 

» 

the ^aots in the once. .The Court does not, *by ai^y instructions 
glveijf, intend to indicate- to you as to how you should deolde 

* t • 

any question of fact. It is your duty to deolde 'all the facts 

from .the evldenoe. , 

» . f t 

J As to the plaintiff's olalm against the defen- 

_ * I 

aant* you must answer the following questions: 

* i 

} 1. Did the defendant, Ralston Purina Company, 

breach its implied warranty that the feed and feeding program 
in question were of merchantable quality and, if .so, was the 
falltjre to measure up to this standard a proximate cause of 
the lowered egg production in plaintiff's flocks and the . 
damages which resulted to the plaintiff therefromT 
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2. Did the defendant, Ralston Purina Company, 

i 

Impliedly warrant that tho food and faadlng program In question 
were reasonably fit for their Intended purpose because at the 
time the feed agreement was entered Into It had reason to know 
the use to whloh the feed and feeding program were to be put, 
and that the plaintiff was relying on the defendant's skill or 
Judgment to salest or furnish a suitable feed and feeding 
program? 

* « 

3. Zf you find that there was suoh an Implied 

warranty of fitness for a particular purpose, did the defendant 
breach that warrant and was this breaoh a proximate oause of 

i 

the lowered egg production In plaintiff's flooks .and the 
damages whloh resulted to the plaintiff therefrom? 

I 4. Did the plaintiff fall to follow any in¬ 

structions, directions, and/or recommendations which you may 

j i < * 

find'were made by the defendant with regard to the manner In 

i : 1 

which the feed was to be administered to the flooks and. If so, 

« 

was this failure on the part of the plaintiff a proximate cause 

of the lowered egg production In plaintiff's flooks and the 

, * 

damages whloh resulted therefrom? 

I ■ Now as tor-the defendant's claim against the 

plaintiff, the parties have agreed that there was a contract 

i 

for the supply of feed and chickens, and that the plaintiff 

i 

Is Indebted to the defendant, under this agreement. In the 

» 

amount of $136,750.84. Because of the agreement by the 
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parties, you need not oonoern yourselves with this sspeot 
of the esse. 

Later, I will dlsouss the questions which you 
■ust answer in more detail, but first I must call to your 
attention certain rules by which you are to asses, the evidence 
you have seen and heard in answering these questions. Since 
this is the last case and most of you have sat on other cases, 
you have hoard these rules before. 

The first rule is the burden of proof. On the 
questions of whether there was an implied warranty of fitness 
for a particular purpose, whether the defendant breached this 
warranty of fitness for a particular purpose, or breached the 
i-plied warranty of merchantability, and whether,the breach 
of .ith.r Of th... wmetlM, if «n,. ... , proxlmat. O.U.. 

of the plaintiff's damages, the burden of proof is on the 
plaintiff. 

On the questions whether the plaintiff failed 

« 

to fdllow any directions, instructions, or recommendations 
whioh you may find were made by tne defendant concerning the 
administration of the feed to the flook and whether this 
failire, if you find it, was a proximate cause of the reduced 
egg production and plaintiff, resulting damage,’the burden 
of proof is on the defendant. 

• The burden of proof on the plaintiff'^ damages, 

if you reach that question, is on the plaintiff. As to the . 
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Mount of sonny ow.d by th. plaintiff. V.rnont Foot Intu.- 
trloo. to th. dofondoat, Ral.ton Purina Conpany, und.r th. 
agr*.nttt. for which th. d.fndant ha. oount.r.Uin.d In thl. 
nation, a. I.her. adwl..d you. It hn. b..n .tlpulat.d by th. 
parti*. that non.y «• du. and It hn. bon furth.r .tlpulat.d 
„ to th. Mount th.r.of; »o. n. I -orll.r .xplaln.d, It la 
unn. 0 ....^ for F»u to any domination with raf.r.ne. 

th# oounterelaia of tho defendant. 

Th. party hawing th. burdan of proof 1* rsqulr.d 

to mot that burd.n by ..tabll.hlng hi. cUln r.Utlv. to th. 
particular quMtlon. or l..»., Wwolod by a pr.pond.mno. of 
th. .vld.no.. Th. phra... -pr.pcnd.rMO. of th. .wld.no." 

th. .wld.no. of gr.at.r walght. logic, or p.r.ua»lw. 
ford. It do., not can th. gr..t.r nunb.r of witn....o or 
goouiMto. It 1. . natt.r of quality, not Quantity. In oth.r 
uorda. a pr.pond.rano. if th. .wld.no. ».«. ouch .wld.no.: .. 
uh.n'oon.ld.r.d and oonpor.d to th. oppoolng .wld.no.. ho. 
nor.:ooowlnolng fore, and produo.. In your mind a b.ll.f that 
Whloi 1. .ought to b. prov.d 1. nor. llk.ly tru. than not 
tru.1 If th. .wld.no. on any l..u. or qu..tlon In th. o... 

1. .wanly balano.d, then th. party hawing th. burd.n ha. not 
ouatiln.d hi. burd.n of proof on that 1..U. or ,i..tlon. «d 
you chould find for tho oppoolng party on that l..u. or 

quoitlon. i 

Th. orodlblllty of th. wltn.....and th. w.lght 
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to be given their testimony are questions entirely for your 
determination. The law Is that you are not bound to give the 
same weight, the same oredlt, or have the same faith In the 
testimony of eaoh witness, but you should give their testimony 
Just such weight. Just such oredlt, and have Just suoh faith 
In It that you think It Is fairly entitled to reoelve. 

Consider the appearance of the witnesses on the 
stand; their eandor, or lack of eandor; their feelings, or 
bias. If any; their Interest In the result of the trial; their 
opportunity for observation, and the reasonableness of the 
testimony they gave, and believe as muoh or as little of the 
testimony of eaoh witness as you think you ought to. 

If you find that any party to this action— 
and tfy "party," Z now remind you that the sots off the employees 
are the actions of the partyr-lf you find that any party to 
this(action made statements outside of court Inconsistent 

i • 

with 'the testimony in oourt as to the facts Involved in the 
oase^ then you may oonslder suoh statesients as w^re previously 
made lout of oourt as evldenoe of the facts In issue. Zf you 
find (that any of the witnesses In the notion who are not 
parties made statements outside of oourt Inconsistent with 
thel^ testimony in oourt as to the facts Involved in this 
oasej you may oonslder these Inconsistent atatesMnts only for 

. j 

the purpose of impeaohment of the witness and not for the • 
purpose of showing the same to be true. ^ 
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Zf you reach the conclusion that any witness 
in ths ease has wilfully* or deliberately given false testi- 
aony about any material fact* you may reject from consideration 
all of his or her testimony* or you may accept such part as 
you may deem true and disregard that whioh you feel is false. 

Where witnesses differ as to what the facts were 
it is generally a safer way to reconcile the conflicting ' 
testimony* If you reasonably can* upon the theory that all of 
the witnesses intended to tell the truth. But if you cannot 
so reeonslle the testimony* then you must determine from all 
the evidence before you which of the witnesses iq entitled to 
the greater credit. 

J There has been a substantial amount of testi¬ 

mony (introduced in this case which we refer)to as expert 

',i ... * 

testimony. Z am sure you are well aware of :thosq witnesses 
for both the plaintiff and defendant who testified as experts* 
and* |accordingly* Z am not going to name them atjthis time. 

j An expert is a person who* by reason of special 

study, training and experience as to a given subject* has 
knowledge concerning that subject superior to other people in 
general. The value of expert testimony* or oplnloned evidence* 
glveA by an expert depends upon the honesty and ability of the 
wltniss* upon the facts used by him as a basis for his opinion* 
and upon his opportunity for observation. Zf the faots used 
by him for a basis are proved* and his qualifications are high* 
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and ha la honaat and Impartial, and has had ample opportunity 
to aaka propar obaarvatlona and atudiea, hla opinion may ba of 
Whlla If hla opinion la baaad upon a atata of 
faota which tha avldanoa doaa not auataln, or upon a wary 
Unit ad opportunity to aaka obaarvatlona, hla taatlnony nay ba 
of littla value. Export taatlnony la to ba walghad by you 
with all other taatlnony In tha oaaa, and tha walght of all 

tha axpart taatlnony In thla oaaa la for you, and you alona, 
to daolda. , 

i 

Any taatlnony whloh haa baan axoludad or which 

haa baan atrlakan from tha raoord la not avldanoa In tha oaaa. 

and you will antlraly dlaragard It In arriving at your vardlot. 

« * • 

Llkawiaa, tha argunanta of tha attomeya and any 

stat^menta whloh thay nada in thair argunanta ar^ not avldanoa 

and Will not ba oonaldarad by you. You will rander your var-' 

dlot|fron tha faota aa you find than from tha axhlblta and tha * 

taatlnony of tha wltnaaaaa. It la your raoollaotlon of tha 

* i i 

wltnaaaaa' taatlnony and not tha attorneya* atatananta which 
oontrol you In raaehlng your daolalon. 

* i l 

I Keeping In mind theaa rule* by w^leh you ara to 

oona^dar tha avldanoa In thla oaaa, wa ahall now oonaldar tha 
queatlona whloh you nuat daolda and tha law by whloh you ara 
vo r^aoh your daolalona. , 

| Tha plaintiff'a flrat olaln again* t tha dafand- 

ant J,a baaad upon an Implied warranty of narohantablllty. In 


■f. 
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thla otH, the law imposes an implied warranty on tha defendant 
that thi feed and feeding program which It aold to plaintiff 
were of merchantable Quality; that la, of fair quality and 
reasonably aultable for the normal or ordinary purpoae for 
which they were intended and ueed. 

Thla implied warranty of merchantable quality 
doea not require that the feed and feeding program be perfect 
in every detail, but only reaaonably fit for the ordinary uaea 

for which they were cold. 

k» Jut rora, it la your duty to decide from the 

evidence whether, under the oircumatanoea in thla caae, the 
feed and feeding program in queatlon were reaaonably fit for 
the normal or ordinary uae for which they were intended and 
ueed^ If you find that the implied warranty of i^erohantable 
quality waa not breached, then you muat find for the defendant, 
Ralston Purina Company, ;on this point. If you find, however, 
that ithe warranty waa breached by the defendant, [you must then 
consider whether that breaoh was a proximate cau^e—as I will 
shortly define it—of tl a loss ol egg production and plaintiff’s 

resulting damages. i 

| However, even if you find from the evidence 

that ;the defendant breached the implied warranty jof merchant¬ 
ability, if you also find that the warranted goods were being 
used by the plaintiff for a purport, or in a manner substantially 
different from that which the defendant intended,, recownded. 
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op Instruotod that they bo usod and that use was a proximate 
oause of the plaintiff's reduced egg production and resulting 
Manage, you Bust find for the defendant on this point. Any 
Instructions* recommendations or directions given by the de¬ 
fendant Bust themselves be proper and fit for the goods to 
which they relate. 

Breach of warranty Is of no legal significance 
unless that breach la what Is called a proximate oause of 
damage. Dhder the law, a breach of warranty Is a proximate 
cause of damage if, viewing the occurrence In retrospect, the 
oor sequences appear to flow In unbroken sequenoe from the breach 
of warranty. One shown to have breached a warranty Is liable 
for all the Injurious consequences that flow from the breach 
untH| diverted by the Intervention of some other efflolent 
cause, that wakes the damage its own, or until the* foroe set 
in notion by the breach has so far spent Itself to be too 
aaall| for the law's notloe. Once the breach Is established, 
it is immaterial that the preelse damage or Injury, which in 
fact ^oourred, was not foreseeable at the time of the breach. 

j The plaintiff's next claim against the de¬ 

fendant which you Bust determine Is based upon an, Implied 
warra f , ty of fitness for a particular purpose. Thf law provides 
that fhere the seller at the time of contracting has reason to 
know the particular purpose for which the goods are required, 
and t^at the buyer is relying on the seller's skill or Judg- 



A 436 

Court's Charge 


C-ll 


a*nt to select or furnish suitable goods, there is an Implied 
warranty that the goods shall be fit for such purpose. The 
term "goods," in this lnstanoe, of eourse, refers to the feed 

and feeding program in question. 

The term, "fitness for a particular purpose" 
means the use of the feed and feeding program for the purpose 
for which they were intended; namely, the production of eggs 
from laying hens at as high a rate as can be reasonably expeot- 
ad given the production capabilities of the birds. 

An essential element to the existence of a 

i 

warranty of fitness for a particular purpose is that the 

i 

plaintiff Justifiably relied upon the superior information, 
skill and Judgment of the defendant and not upon his own know- 

jedgj or Judgment, or the knowledge or Judgment tie had obtained 

i i * 

from sources other than the seller. 

I t i 

ft is your task, as Jurors, to decide from the 

evidence whether, under the ciroumstances, there Was an implied 

warranty that the feed and feeding program was reasonably fit 

for the particular use for which it was lntendod, and whether 

the plaintiff actually relied on this warranty., You must also 

doolie whether that warranty was breached; that is, whether or 

mot tlhe feed and feed program in question, in fact, were 
* • ' 
reasonably fit for the particular purpose for which they were 

{ : 

intended. 


If you find that there was no implied warranty 
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of fitness for s particular purpose, or that the warranty, if 
any. was not breached, then you Bust find for the defendant 
on this point. Zf you find, however, that a warranty existed 
and that it was breached by the defendant, you Bust then con¬ 
sider whether that breaoh was a proximate cause of the damages 
claimed by the plaintiff. The meaning of proximate cause as 
Z defined it earlier is applicable here. 

Zf. after applying the law as Z have given it 
to you to the foots in evldenoe. you find the defendant liable 

to the plaintiff on the basis of the implied warranty of 

» • 

merchantability, or the implied warranty of fitness for a 
particular purpose, or both, you may then go on to the question 

-r~ ' i ; 

i What :.mount, if anything, a party is entitled 

to reoover is solely a question for you to decide. The basic 

* ; l 

principle of damages is that a damaged party who le entitled 

ti recover at all. is entitled to recover full. Just and ade- 

! ‘ it 

quate compensation for its damages. 

I The measure of damages in this case is computed 

I 

by determining the difference, if any. between the egg produc¬ 
tion that plaintiff actually experienced during the relevant 
I ! 

time|period from the flooks involved, and the production it 

would have had except for the breach of warranty|of the 

• ♦ i 

defendant• 


The egg production charvs and other evidence 
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bearing on ogg production introduced by plaintiff in this oasc 
arc for your oonaldcratlcn in determining the amount, if any, 
of reduoed ogg production experienced by plaintiff. 

The plaintiff a evidence la to the effeot that, 
in order to aupply lta customers, it purchased eggs to replace 
those it was reasonable to expect its own hens wouM produoe 
and whloh they did not do. Thus, plaintiff was put to the 
expense of purchasing eggs in order to supply its customers, 
which expense it would not have incurred if its chickens had 

t i 

produoed the quantity of eggs whloh it was reasonable to ex¬ 
pect they would produoe. 

f 

The plaintiff then is entitled to recover as 
damages the actual dollar figure which you find from the evi- 

i 

dencq that plaintiff was required to expend 'for tjhe purchase 
Of replacement eggs to make up the difference between the egg 
production plaintiff aotually received iron its flocks and 

thatlwhlch it would have reoelved if the defendant's breech of 

% « 

warranty had not occurred. Xn other words, you must determine 
the ^timber of eggs that plaintiff did not receive as a result 
of the failure of the flooks to produce as expected, and then 
you must ascertain what dollar amount plaintiff expended to 

purchase those replacement eggs from the defendant and other 

\ 

sources in order tr supply its customers. 

| In this case the parties have stipulated that 

the plaintiff is indebted to the defendant for $136,750.8$ for 
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f - and chickens that were provided to It. A. I have 

plal..ed earlier, you need net concern yourself with this claim 
.. th. court will apply it to any da**.. . hloh y0tt ftBd th . 

Plaintiff la entitled to reoover. Dlffarantly stated, it la 
only neoossary for you to detamlno ths amount of damages, if 
*np. tho plaintiff la ontltlod -o reoover from the defendant 
in this lawsuit, and the Court will then make aU the other 

neeeasary <x»Putation. Including Interest. 

This Is the only opportunity afforded to the 
plaintiff to recover damages against this defendant, and for 
that reason compensation for all damages suffered by plaintiff 
au«t be included In your verdict et thie tine. 

I 1 “**" ” nt t0 to you that the findings 

of fget in thl. .... are entirely for you. The l'.w 1. for the 

Court, and whatever reference the Court ha. mad. to th. evidence 
or the claims of th . parties 1. only for the purpose of appiym* 
the principles of law to th. issue, m this .... , lthout 

purpose of Indicating in the least degree hoJ th. Court ■ 

»y think that th.. ease ought to be decided on the facts. That 
ii for you to deteroine. ! 

) Th# oxhibito whioh hove been admitted into 

«vldan«t during the trial a** ! 

I * 41 ,r * for four ooneideration In your 

6oliberatlona. 

• # 

Tour verdict must be unanimous and will be in 

writing and algned by your fovaun r« ... 

»jr jour foreman. In thie oaae, you will be 
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given a cpeolal verdict eheet consisting of one page and con¬ 
taining three questions, Z am sure that you will find the 
verdlot eheet self-explanatory, and, accordingly, Z will not 
read It to you at this time. Should you have any questions. 


which Z am sure you will not have, you can ask the Court to 


explain them to you. Once you have completed the special ver¬ 
dlot sheet, your foreman will sign it and return It to the 


court. 



_ , __ _ 
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A. No. I noted Doctor Ragland's Information that was 
In the fetter, and I made no other steps on this other 
than what, making a note of what he aald. 

Just In the ordinary operation of your office, you cane 
to know about it? 

A. That is right. 

Now, Doctor Hoffman, in his testimony, mentioned treatment 
for fatty liver syndrome? 

A. Yes. 

Do you recall what they were? 

A. Well, he mentioned the use of lower energy rations, 
higher protein rations; he mentioned the selenium that 
came into his discussions. 

Patty liver pack? 

A. Fatty liver pack was mentioned, yes. 

And, a dilution of feed? 

A. A lowering of the energy; he mentioned oat hulls. 

Now, are you in agreement with his diagnosis of those 
treatments? 

A. Well, because we don't know what causes fatty liver 
syndrome, we try things, and they may or may not be help¬ 
ful, and so I think we deal in probabilities, and I would 
have to frame my answer in that light; that it has been 
reported by Doctor Couch and some of my own field experi¬ 
ment people have reported back to me that the fatty liver 
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MR. DAVIS. Tea, but I haven't anything in the 
information that counsel furnished us as to the pui/pose 
for the requests, which he now says Is a written one. 

MR. DIVOLL. I think we furnished it with the 
answers to our interrogatories. 

THE COURT. If it is not part of the reports, 
it is not part of "B". 

MR. DAVIS. Your Honor, I wonder if we might 
possibly discuss this with the Court at the bench, or in 
open court. I think this is a question to the relevancy 
of all of this. 

THE COURT. Counsel come to the bench. 

(At the bench.) 

MR. DAVIS. For the record, your Honor, in 
order to get at the problem, I would r.jpectfully object 
to this line of inquiry of this witness on the basis that 
it is irrelevant to any issue in the case. We made no 
claim here, that I am aware of, that the feed was other 
than the protein content represented to be in it, and if 
you are offering it to show that fact, we concede that. 

MR. DIVOLL. In your complaint, and we have 
triad to straighten this out several times— 

MR. DAVIS. We do not ooncede it has the 

correct amino acid balance and your test reports have 

• \ 

nothing to do with amino acid balances. We don't concede 
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